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BANKRUPTCY—FRAUD—CONSTITUTIONAL LAW—STATE AND 
FEDERAL JURISDICTION. 


There is no inhibition in the bankrupt act of 1841, or in the relation which the State 
and Federal Governments bear to each other, or in the grants or restraints of power 
conferred ‘upon them respectively, which deny to the State Courts the right to 
entertain an inquiry into the validity of a discharge and certificate, upon an alle- 
gation duly interposed, that the bankrupt did not render a full and complete 
inventory of his “ property, rights of property, and rights and credits,” but fraudu- 
lently concealed the same. 

Quere? May not the discharge and certificate of a bankrupt be impeached for fraud, 
by one not a party to the proceedings in bankruptcy, according to the principles of 
the common law, without reference to the provisions of the act; and in such case, 
is it not sufficient for the pleadings to state, in what the fraud consists, without 
giving the formal notice which the act seems to contemplate ? 

Semble: A plea, which merely alleges that the debt sought to be recovered is of a 
fiduciary character, is bad; because it states a legal conclusion, instead of disclo~ 
sing the facts, that the Court may determine whether the debt is founded upon a 
trust, such as is excepted from the operation of the bankrupt act. 

It is not an available objection on error, that notice of an intention to impeach a 
bankrupt’s discharge and certificate, was not given until after the commencement 
of the term of the Court when the cause was triable; the act of Congress does not 
prescribe the time when the notice must be given, and if too short to allow the 
necessary preparation to be made for trial, a continuance should be asked. 


Where a defendant in execution sets up his discharge and certificate as a bankrupt, 
by a petition, upon which a supersedeas is awarded, it is competent for the plaintiff 


Vou. II.—No. 10.: 55 








Oe 


434 Mabry et al. v. Herndon. 


‘to impeach the same for any of the causes provided by the act of Congress of 1841, 
and make up an issue to try the facts. 


On writ of error to the Circuit Court of Benton. The defendant 
in error presented his petition to a Judge, in vacation, setting forth 
that a writ of fieri_facias, (which he particularly described,) had been 
issued against his estate, upon a judgment recovered by the plaintiff 
in error, in October, 1842; that in November, 1843, he was regularly 
declared a bankrupt, by the District Court of the United States for 
the Northern District of Alabama, and thereby fully discharged from 
all the debts he owed previous to the 9th January preceding, the day 
when he instituted proceedingsin bankruptcy. Thereupon he prayed 
that the fieri facias in question might be superseded, until the term 
of the Circuit Court of Benton, next thereafter to be holden; that 
then the same might be quashed, and the levy discharged. 

The supersedeas was accordingly granted. 

The plaintifls in execution gave notice in writing to the defendant, 
that they would impeach his certificate of final discharge in bank- 
ruptcy, for fraudulent concealment in failing to render a full and 
complete inventory of his “ property, rights of property, and rights 
and credits,” pursuant to the bankrupt act of Congress, passed in 
1841; setting out particularly the property, &c. omitted to be dis- 
covered to the District Court and submitted to its action. 

The plaintiffs in execution interposed several pleas, alleging, that 
although the defendant was the owner of the property, &c. described 
in the notice, previous to, and at the time when he filed his petition 
in bankruptcy, yet he fraudulently concealed the same, &c. Further, 
that the debt, the collection of which is sought to be enforced by the 
fieri facias, was a * fiduciary debt,” and contracted by the defendant 
in a “ fiduciary capacity.” 

The defendant moved the Court to strike out the pleas that had 
been filed to his petition to the supersedeas ; which motion was granted, 
the pleas stricken out, and a judgment rendered quashing the execu- 
tion at the plaintiffs’ costs. 


T. A. Watxer, G. W. Gayte, and J. W. Pryor, for the plain- 
tiffs in error. 

The certificate in bankruptcy is the evidence that the decree reci- 
ted has been rendered by a Court of limited or special jurisdiction; 
and by the common law, every judgment, sentence, or decree, of a 
Court of general, or limited, or exclusive, or concurrent jurisdiction, 


) 








Mabry et al. v. Herndon. 435 


may be impeached for fraud, in any Court where it is attempted to 
be set up, by all who are injured by the fraud, and who are not par- 
ties to the judgment, &c. Whether parties to the judgment are not 
bound by it, so long as it stands, and can only avoid it by some direct 
proceeding, it is not necessary to inquire; for the plaintifis were.not 
parties to the proceedings in bankruptcy—not having proved their 
claims, &c. 

It must be assumed, that the pleas interposed to the petition for 
the supersedeas are true; that they state such a case as avoids the cer- 
tificate for fraud, cannot be questioned. See Bankrupt Act of 1841, 
sece 4, 5. a. 

The bankrupt law does not expressly, nor by implication, deprive 
the State Courts of their common law right, of examining an allega- 
tion of fraud against a decree under which a certificate issues; and 
there is nothing in the character of such a decrec to exempt it from 
the ordinary objections to which other judgments are subject. No 
rule of policy would be opposed, nor would the harmony of conflict- 
ing jurisdictions be disturbed by the exercise of such a power by the 
State Courts; and it cannot be taken away by strained construction 
and remote inferences. 

If the decree may be attacked for fraud in the bankrupt Court, 
every creditor who was not a party, or, if a party, has discovered 
fraud since the decree was rendered, must be allowed to institute his 
separate proceeding for the purpose of testing its validity. And thus 
there would be quite as much expense and vexatious litigation, as if 
the right of contesting it, when attempted to be set up, were conce- 
ded to all Courts, State and Federal. 

There can be no doubt but the State Courts can decide questions 
arising under the “United States laws. Judiciary dct of 1789, sec. 25, 
2 U. S. Laws, 65. The fourth section of the bankrupt law of 1841, 
impliedly confers jurisdiction, and the sixth section does not take it 
away. Suppose both parties, viz. the bankrupt and his creditor, re- 
side in the State, the latter can institute no proceeding in the Federal 
Courts against the former; so that if the validity of the certificate 
could not be tried in the State Courts, it could not be impeached.— 
Besides, the State tribunals have jurisdiction over the persons and 
property of its citizens, and it is not competent for Congress to forbid 
or interrupt its exercise. 

The fifteenth section of the first article of the constitution of Ala- 
bama, and the eighteenth section of the same, guarantee to the citi- 
zen a remedy for every grievance, and secure to the creditor the 
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right to arrest a debtor, where there is strong presumption of fraud.— 

This being the case, the right to sue and exhaust the remedies afford- 

ed by the State Courts cannot be taken away, although the Supreme 

Court of the United States may have the ultimate jurisdiction, if the 

subordinate tribunals decide against the validity of the proceeding 

under the act of Congress. In the matter of Comstock, 5 Law Repo. 

163; 2 Bibb’s Rep. 204. 

The argument, that the defendant should be sued on the judgment 
against him, that he might plead his discharge, and thus test the ques- 
tion of fraud vel non, cannot be supported. Graham v. Pierson, 6 
Hill’s Rep. N. Y. 147, does not discuss the question, and, as an au- 
thority, is worth nothing. If such a suit were brought, it would be 
a waiver of the lien of the judgment and execution thereon (if any) 
which the creditor should not be constrained to make. See Bankrupt 
Act, last proviso to second section, and Kittredge v. Emerson, 7 Law 
Repo. 317. 

McDougal v. Reid and Talbot, 5 Ala. Rep.810, is unlike the present. 
The judgment there was subsequent to the institution of the proceed- 
ing in bankruptcy, though previous to the certificate of discharge; the 
petition related back to the filing of the petition, and prevented the 
lien of the judgment from attaching. Under our statute, the judg- 
ment creditor acquires rights which no Court can take away. Clay’s 
Dig. 199, sec. 1. The bankrupt must avail himself of his certificate 
by petition for a supersedeas, or suit in chancery; and in either form of 
proceeding, an issue may be framed to try whether the certificate 
was obtained by fraud. 

j Fidueiary debts are excepted from the operation of the bankrupt 
law, and the plea alleging that fact was a sufficient answer to the 
petition for a supersedeas. In the matter of Horace Lord, 5 Law Repo. 
258; in the matter of George Brown, 5 Law Repo. 121, 258; in the 
matter of Tebbetts, 4 Law Repo. 259; see, also, 5 Law Repo. U. S. 
202; 5 Hill’s N. Y. Rep. 327. 


A. F. Horxtins and W. P. Cutrron, for defendant in error. 

The decree is in itself a discharge of the bankrupt from his debts, 
whether they are reduced to judgment or not; and if a judgment has 
been rendered, no execution can issue thereon; if it does issue, it 
is a mere nullity. Bankrupt Act, sec. 4; McDougal v. Reid & Talbot, 
5 Ala. Rep. 810. The uniform practice in such cases is, to direct a 

! perpetual stay of execution on motion. 1 Bos. & P. Rep. 326; 1 Cow. 
Rep. 42; Id. 44; Id. 165; 1 Caine’s Rep. 249; 4 John. Rep. 191; 
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9 Wend. Rep. 431; 6 Hill’s N.Y. Rep. 247; Ids 250; 9 Johns. 259.— 
If the creditor insists that the bankrupt obtained his certificate by 
fraud, he must institute some direct proceeding to try that question. 

It is admitted that the debts of a fiduciary character are excepted 
from the operation of the bankrupt law, and over these the District 
Court had no jurisdiction. But the plea alleging the certificate was 
void for that cause, is itself a mere nullity; it does not disclose the 
facts which showed that such was the character of the debt; it merely 
affirms a legal conclusion. A party should not be put to his demurrer 
tosuch a plea. See 3 Stew. Rep. 172. But it was irregular to strike 
out the plea on-motion, the error was repaired by giving leave to 
plead over, although the defendant did not avail himself of it. 

The bankrupt act contemplates that the creditor should become 
the actor in impeaching the certificate, not by issuing an execution, 
but by notice and suit; the mode adopted (in effect) makes the bank- 
rupt the plaintiff, by his petition for a supersedeas, and denies to him 
the right of availing himself of his certificate, anless he shall enter 
into bond with surety to indemnify the plaintiff if he is unsuccessful 
in resisting the execution. If this be the regular course of pro- 
ceeding, the bankrupt law will often fail in effecting the purpose in- 
tended, and the debtor lose the benefit of his discharge. It is no ob- 
jection to this view, that the judgment and execution operate as a lien 
upon the bankrupt’s estate. The property of the bankrupt passes to 
the assignee, who takes it cum onere; the law expressly reserves the 
lien from the operation of the decree, and of consequence affords the 
means for its enforcement. As to the property on which the lien 
attached, the judgment remains in full force, and it may be seized 
under an execution; and there is no lien upon after acquired property 
—as to this, the judgment is wholly inoperative. Ex parte Newall, 
assignee of Browne, 5 Law Repo. 396. 

There was no sufficient notice that the decree and certificate would 
be impeached for fraud. It was not given until three days after the 
commencement of the term of the Court. 

The State Courts have no jurisdiction to inquire into the fact of 
fraud, or wilful concealment by the bankrupt. If the discharge is 
successfully impeached, it is set aside and annulled in toto; whereas, 
if it was adjudged void by a State tribunal, such decision would affect 
it only in the particular case, while it would continue in force as to 
all other cases. The certificate, it is declared, is a complete dis- 
charge of all debts proveable under the act. Now suppose a majority 
of the creditors were to object before the District Court, that the 
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bankrupt has made a fraudulent conveyance, or that he had inten- 
tionally concealed a part of bis property, and an issue was made up 
and determined in favor of the latter; would not the decision conclude 
all creditors, whether before the Court or not, and prevent a collate- 
ral impeachment of the decree? The subject of Bankruptcy is in its 
nature exclusive, and should not depend for the uniformity of its ad- 
ministration upon the various conflicting adjudications of different 
jurisdictions, 

The jurisdiction of the District Court, by the sixth section of the 
act extends not only to creditors who prove their debts, but to those 
whose debts constitute present subsisting claims, capable of being as- 
serted; and the District Courts have uniformly interposed to suspend 
and control proceedings in the State courts which interfered with the 
administration of the bankrupt’s estate. See ex parte Winthrop, 5 Law 
Repo. 19—24; Kittredge ve Warren, 5 Law Repo.'77; Christie ve The 
City Bank of New-Orleans,'7 Law Repo. 553. “The power both as 
regards the enactment of the law, and giving effect to it, belongs to 
the federal government exclusively.” Ex parte Bellows & Peck, 7 Law 
Repo. 119; } Western Law Journal, 15. In the case last cited from 
ihe seventh Law Reporter, it is said, “If the bankrupt obtains his 
discharge, and pleads it as a bar, and the creditor means to contest its 
validity, by replying fraud, or that the debt is not otherwise within 
the discharge, the creditor should apply to the District Court for leave 
to proceed in the cause, and to test the validity of the discharge by a 
trial in the State court, which is granted of course on suitable proofs 
and affidavits.” The District Court has plenary chancery powers, to 
‘ be exercised in a summary way, and may well award the issue to the 

law court of the State. 


Couuer, C. J. The act of 1841, “ To establish a uniform system 
of Bankruptcy, throughout the United States,” invests the District 
Courts of each District with jurisdiction in all matters and proceed- 
ings in bankruptcy, arising ander that or any subsequent enactment 
upon the same subject; and the District Judge may adjourn any point 
or question, arising in such case, into the Circuit Court for the Dis- 
trict, in his discretion to be there heard and determined. “And the 
jurisdiction hereby conferred on the District Court shall extend to all 
cases and controversies in bankruptcy arising between the bankrupt 
and any creditor or creditors who shall claim any debt or demand 
under the bankruptcy; to all cases and controversies between such 
' creditors and the assignee of the estate, whether in office or removed; 
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to all cases and controversies between such assignee and the bank- 
rupt, and to all acts, matters, and things, to be done under and in 
virtue of the bankruptcy, until the final distribution and settlement of 
the estate of the bankrupt, and the close of the proceedings in bank- 
ruptcy.” Sec. 6. By the eighth section, the Circuit Court of the 
District, where the decree of bankruptcy is passed, is authorised to 
exercise concurrent jurisdiction with the District Court, of all suits at 
law and in equity, which shall be brought by any assignee against 
any person claiming an adverse interest, or by such person against 
such assignee, touching any property or rights of property of the 
bankrupt, “ transferable to, or vested in such assignee; and no suit at 
law, or in equity, shall in any case-be maintainable by or against such 
assignee, or by or against any person claiming an adverse interest, 
touching the property and rights of property aforesaid in any Court 
whatsoever, unless the same shall be brought within two years after 
the declaration and decree in bankruptcy, or afte? the cause of suit 
shall first have accrued.” ‘These are the only provisions of the act 
that confer or inhibit the exercise of jurisdiction, save only the au- 
thority expressly delegated to compel obedience to all orders and 
decrees in bankruptcy, “ by process of contempt and other remedial 
process,” and “to prescribe suitable rules, regulations and forms of 
proceeding in all matters of bankruptcy,” &c. in advancement of the 
purposes for which the law was enacted. Sec. 6. 

The act then, does not aflirmatively authorise the District or Cir- 
cuit Court to entertain a direct proceeding, with the view to annul 
the certificate of a bankrupt; and if such a power is inferrible by con- 
struction, it is certain there are no negative terms employed which 
inhibit any court from considering the validity of the certificate when 
it is drawn in question by the pleadings. To impugn the certificate 
because of the fraud of the bankrupt in obtaining it, is certainly not 
a proceeding, case, or controversy in bankruptcy, at the suit of the 
bankrupt; or between himself and a creditor claiming a debt or de- 
mand under the bankruptcy; or between the assignee and a creditor; 
or between the assignee and the bankrupt. And with no semblance 
of reason can it be considered as an “ act, matter, or thing to be done 
under and in virtue of the bankruptcy.” This latter class of cases is 
limited in terms to matters accruing previous to “ final distribution 
and settlement of the estate of the bankrupt, and the close of the pro- 
ceedings in bankruptcy.” \ Without more particularly noticing the 
purport of the eighth section, it is quite enough to say, that it does 
not embrace the case of a creditor seeking to enforce by execution 
the collection of his judgment against a certificated bankrupt. 
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The fourth section of the act provides, that if a bankrupt “ shall be 
guilty of any fraud or wilful concealment of his property or rights of 
property, or shall have preferred any of his creditors, contrary to the 
provisions of this act, or shall wilfully omit or refuse to comply with 
any orders or directions of such Court, or to conform to any other re- 
quisites of this act, or shall in the proceedings under this act, admit a 
false or fictitious debt against his estate, he shall not be entitled to 
any such discharge or certificate.” &c. Further, a “ discharge and 
certificate when duly granted, shall in all courts of justice be deemed 
a full and complete discharge of all debts, contracts, and other en- 
gagements of such bankrupt, which are proveable under this act, and 
shali be, and may be pleaded as a full and complete bar to all suits 
brought in any court of judicature whatever, and the same shall be 
conclusive evidence of itself in favor of such bankrupt, unless the 
same shall be impeached for some fraud or wilful concealment by him 
of his property or rights of property, as aforesaid, contrary to the pro- 
visions of this act, on prior reasonable notice, specifying in writing 
such fraud or concealment.” See also, Eden on Bankr. 222; 5 Law 
Repo. 321; 6 Id. 261—272; 2 How. Rep. U. S. 202. These several 
provisions are so perfectly clear, that it is not necessary to call to our 
assistance any of the rules of construction which judicial decisions 
have established for the interpretation of statutes. The former de- 
clares, if the “bankrupt shall be guilty of any fraud, or wilful con- 
cealment,” &c. he shall not be entitled to a discharge or certificate; 
while the latter provides, that a discharge, duly granted, shall, in all 
courts of justice, be a complete discharge of all debts, &c. proveable 
under the act, and shall be pleaded as a bar to all suits brought, &c. 
unless the same may be impeached for fraud, wilful concealment, &c. 
Thus we see, that although the statute contemplated a boon to the 
debtor, viz. a release from indebtedness, it exacted, on his part, per- 
fect integrity, in yielding up every thing that was liable to his debts, 
If this was not done, but something was wilfully withheld, to which 
the creditors were entitled, the fact of concealment is denounced as a 
fraud, and upon its being made known, the Court was required to re- 
fuse its sanction to the bankrupt’s discharge. And if the proceedings 
are formally consummated by a final decree, and a certificate conse- 
quent thereupon, it is competent for any court of judicature, upon the 
fraud being established, to treat the certificate as a nullity. What 
other conclusion could be attained? The terms of that part of the 
act we are now considering, are exceedingly comprehensive, It 
makes the discharge and certificate a complete discharge of all debts 
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which were proveable against the bankrupt, unless the same shall be 
impeached, &c. “The restraint upon the effect of the discharge and 
certificate, when superinduced by fraud, must be regarded as the an- 
tithesis of the influence accorded to them when duly granted, and is 
quite as potent as if the exception had been followed by an affir- 
mative declaration of their invalidity when successfully impeached. 
This we think cannot be seriously questioned, nor do we understand 
that it had been attempted in the argument at the bar. ‘“ 
We cannot understand by the terms, “all courts of justice,” and 
“any court of judicature whatever,” that none other than the fede- 
ral courts are competent to entertain an objection to the validity of 
the discharge and certificate of @ bankrupt. In employing words of 
most extensive application and import, upon an occasion when every 
thing said, was, or at least should have been well considered, it can- 
not be intended that Congress designed to convey a meaning much 
more limited than is expressed. The fair and natural inference is, 
that as the discharge and certificate, when duly granted, were effec- 
tual in all judicial tribunals, in which they should be drawn in ques- 
tion, so they should be invalid in every court in which the bankrupt 
sued, and relied on them as a bar, if impeachable for any one of the 
causes for which they are declared to be inoperative. If competent 
for Congress to have withheld from the State courts the rights to ex- 
amine the validity of a bankrupt’s discharge for extrinsic objections, 
it is enough to say that this has not only not been done, but that the 
power has been conferred in terms of unequivocal signification. Whe- 
ther the exercise of such a jurisdiction is incompatible with the struc- 
ture of the federal government, and the powers accorded to either 
of its departments, is an inquiry to which we may devote some con- 
sideration before we close this opinion. 
It was insisted that no issue could be made up in a suit brought for 
the recovery of a debt, by which the validity of the bankrupt’s dis- 
charge could be controverted; that in order to nullify it, it must be 
impugned by a direct proceeding, alleging it to be obnoxious to some 
one of the objections prescribed by the act. This argument, we 
think, is clearly indefensible. It is opposed to language which is 
very explicit and free from ambiguity in itself. The act, we have 
seen, expressly authorizes the bankrupt fo plead his discharge and certi- 
Jicate, and declares that when duly granted, they shall be a bar, un- 
less impeached for fraud, or wilful concealment, &c. The mere fact of 
interposing the plea is not a conclusive bar, but it is allowable for the 
defendant to reply by way of avoidance, any state of facts which 
Vor. I1I.—No. 10. 56 
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show that the bankrupt’s discharge is impeachable. In thus placing 
in juxtaposition the declaration as to the effect of the discharge, and 
allowing it to be pleaded and proved, with the denial of its cflicacy 
when impeached, we think the reasonable inference is, that in all cases 
where the bankrupt relied on it as a bar, the opposite party may join 
issue upon its validity. 

It was undeniably allowable while the proceedings in bankruptcy 
were in /fieri, for the creditors of the bankrupt to object to his dis- 
charge for any one of the causes designated in the fourth section of 
the act, and the court would direct an issue to be made up to try the 
truth of the objection, if the facts were controverted. The same sec- 
tion reiterates several of these objections, and we have seen, makes 
the discharge void, when it is impeached, and any one of them is 
made apparent from the proof. How can the invalidity be shown, 
where it depends upon extrinsic facts, otherwise than by pleadings in- 
terposed according to the regular forms of proceeding, the introduc- 
tion of evidence and a verdict thereupon? We cannot doubt, that 
while it was the intention of the act to accord to the discharge, when 
“ duly granted,” all efficacy and virtue, that it has also secured to the 
adverse party the right to impeach it whenever it is set up asa bar to 
the bankrupt’s liability. 

It has been held that an officer arresting, has no power to discharge 
a bankrupt, upon the mere production of his certificate, and that if 
he do so, the court will not stay proceedings against him for an es- 
cape. Sherwood v. Benson, 4 Taunt. Rep. 631. The court has even 
refused to decide upon motion the effect of a discharge under a for- 
eign bankruptcy. Quin v. Keefe, 2 H. Bl. Rep. 553; Pedder v. Mc- 
Master, 8 T. Rep. 609; Philpoits v. Reed, 1 B. & B. Rep. 13; Whitting- 
ham v. De La Rieu, 2 Chitty’s Rep. 53; Earlier v. Languishe, Id. 55; 
Bampfield v. Anderson, 5 Moore’s Rep. 331. So it has been determined 
that the court will not discharge without giving the party arresting 
time to show that the certificate was fraudulently obtained; and any 
of the reasons mentioned in the statute may be given in opposition 
{o his discharge; and wherever it is shown that the validity of the cer- 
tificate is to be disputed, the court will not discharge in a summary 
manner; and it has, when necessary, directed the commission to be 
tried on a feigned issue. Eden on Bankr. 428, and cases cited. ‘True, 
these citations are adjudicated cases upon the English bankrupt 
statutes, yet in principle they are strictly applicable to the effect of 
the certificate, as declared by the fourth section of our own act, and 
serve very satisfactorily to show, that itis permissible to impeach it for 
any of the reasons which impair its validity. 
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In Kittredge v. Emerson, (a case decided by the Superior Court of 


New Hampshire, in July, 1844,) the effect of the proviso of the second 
section of the bankrupt act of 1841, upon a lien acquired by the in- 
stitution of proceedings in a State Court, was elaborately and learnedly 
considered. The court there, speaking of the effect of the proceedings 
in bankruptcy, upon suits pending against the petitioner, remarks, that 
where the court has jurisdiction of the cause and the parties, the suit 
will not abate because the defendant has * filed a petition in bank- 
ruptcy, nor by reason of his having obtained a certificate. That cer- 
tificate must be pleaded, that its validity may,in some way, be con- 
tested. Had the plaintiff in this case replied that the certificate was 
fraudulently obtained, no doubt seems to be expressed in Ex parte Bel- 
lows & Peck, that a judgment entered upon a verdict finding such an 
issue in favor of the plaintiffs, would be valid and binding upon par- 
ties and privies.” 4 vol. dm. L. Mag. 236-7; see Thompson v. Hewett, 
6 Hill’s Rep. 254; Sackett v. Andross, 5 Hill’s Rep. 327. 

We will now address ourselves to the consideration of the ques- 
tion of the power of a State Court, to inquire into the validity of the 
bankrupt’s discharge, or rather, whether there is any thing in the re- 
lation which the State and I’ederal Governments bear to each other, 
which inhibits the courts of the former from the exercise of jurisdiction 
in such a case. 

In the eighty-second number of the Federalist, it is said, that the 
only thing that has the semblance of confining causes of Federal cog- 
nizance to the Federal Courts, is contained in the first section of the 
third article of the Constitution, viz.: “The judicial power of the 
United States shall be vested in one Supreme Court, and in such infe- 
rior Courts as the Congress may from time to time ordain and estab- 
lish.” “This,” says the learned author, “ might either be construed 
to signify, that the Supreme and subordinate Courts of the Union 
should alone have the power of deciding those causes, to which their 
authority is to extend, or simply to denote that the organs of the Na- 
tional Judiciary should be one Supreme Court,and as many subordinate 
Courts as Congress should think proper to appoint: in other words, 
that the United States should exercise the judicial power with which 
they are to be invested through one Supreme tribunal, and a certain 
number of inferior ones, to be instituted by them. The first excludes, 
the last admits, the concurrent jurisdiction of the State tribunals; 
and, as the first would amount to an alienation of State power, by 
implication, the last appears to me the most defensible construction.” 


But the doctrine of concurrent jurisdiction, it was supposed, was 
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only clearly applicable to causes of which the State Courts previously 
had cognizance. In respect to cases which grow out of, and are pe- 
culiar to the Constitution, it was said not to be g¢qually evident. Fur- 
ther, says the author just cited, “I hold, that the State Courts will 
be divested of no part of their primitive jurisdiction, further than 
may relate to an appeal; and I am even of opinion that in every 
case in which they were not expressly excluded by the future acts of 
the National Legislature, they will, of course, take cognizance of the 
causes to which those acts may give birth. The judiciary power of 
every government looks beyond its own local or municipal laws, and 
in civil cases lays hold of all subjects of litigation between parties 
within its jurisdiction, though the causes of dispute are relative to 
laws of the most distant parts of the globe. When, in addition to 
this, we consider the State governments and the National govern- 
ment as they truly are, in the light of kindred systems, and as parts 
of one whole, the inference seems to be conclusive, that the State 
Courts would have a concurrent jurisdiction in all cases arising under 
the laws of the Union, where it was not expressly prohibited.” 

In Hunter v. Martin, 1 Wheat. Rep. 304, it was said that the se- 
cond section of the third article of the Constitution, enumerated two 
classes of cases of which the Courts of the United States are author- 
ized to exercise jurisdiction. In the first class, the expression is, that 
the judicial power shall extend to all cases; but, in the subsequent 
part of the section, the word “all” is dropped, seemingly ex indus- 
iria. “From this difference of phraseology, perhaps a difference of 
Constitutional intention may, with propriety, be inferred. It is hardly 
to be presumed that the variation in the language could have been 
accidental. It must have been the result of some determinate rea- 
son; and it is not very difficult to find a reason to support the appa- 
rent change of intention. In respect to the first class, it may well 
have been the intention of the framers of the Constitution impera- 
tively to extend the judicial power, cither in an original or appellate 
form, to all cases; and in the latter class to leave it to Congress to 
qualify the jurisdiction, original or appellate, in such manner as public 
policy might dictate.” 

Congress may permit the State Courts to exercise a concurrent ju- 
risdiction in many cases; but those Courts then derive no authority 
from Congress.over the subject matter, but are simply left to the exer- 
cise of such jurisdiction as is conferred on them by the State Consti- 
tution and laws. See Martin v. Hunter, supra; Houston v. Moore, 5 
Wheat. Rep. 27; 3 Story on Cons. 613 to 626; 1 Kent’s Com. 370 to 379; 
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the United States v. Dodge, 14 Johns. Rep. 95; the United States v. La- 
throp, 17 Johns. Rep. 4; the United States v. Campbell, Hall’s L. Jour. 
113; Sergt. Const. Law, 272. 

In the exercise of the jurisdiction confided to the State Courts, and 
those Courts of the United States (where the latter have not ap- 
pellate jurisdiction) it is plain, says Mr. Justice Story, that neither can 
have any right to interfere with, or control the operations of the other. 
“ Tt has accordingly been settled, that no State Court can issue an in- 
junction upon any judgment in a Court of the United States; the lat- 
ter having an exclusive authority over its own judgments and pro- 
ceedings. Norcan any State Court or State Legislature, annul the 
judgments of the Courts of the United States, or destroy the rights 
acquired under them.” 3 Story’s Com. on Cons. 624—5; 1 Kent’s 
Com. Ist ed. 382—7; McKim v. Voorhes, 7 Cranch’s Rep. 279. 

We have stated the law thus at length in respect to the jurisdic- 
tion of the Federal Judiciary, showing in what cases those who have 
claimed for it the greatest potency, assert its exclusiveness. Instead 
of denying the right of the State tribunals to declare the discharge 
and certificate of a bankrupt, void for any one of the reasons pre- 
scribed by the statute, the authorities very satisfactorily establish such 
a power. 

It is undeniably competent for Congress to declare a decree in 
bankruptcy invalid, when irregularly or unfairly obtained, whenever 
and wherever it may be drawn in question; to allow it to be im- 
peached for fraud, or other kindred cause; and, upon the allegation 
being established, to authorize all courts to pronounce it invalid. The 
bankrupt act of 1841 has done this, almost in totidem verbis. It is 
true, that it might not be within the legislative power of Congress 
to confer upon State tribunals the jurisdiction of cases in bankruptcy 
from their initiation to their conclusion; but if this be so, a question 
we need not consider, it by no means follows that the State Courts 
should accord to the final decree and certificate consequent upon it, 
a conclusive verity, when Congress have declared that it shall be 
open to impeachment. While the proceedings in bankruptcy were 
in fieri, the case was one which grew out of an act of Congress, 
passed under the sanction of the Constitution; but being concluded, 
the question is, whether the certificate can avail the bankrupt so as 
to bar a regular proceeding against him for the recovery of a debt. 
If the State Courts have jurisdiction of the case, they must entertain 
the defence; because the right to do so, instead of being taken away, 
is expressly conceded by the statute, the constitutionality of which, 
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on this point, cannot be questioned. This can only be done so as to 
administer complete justice by receiving the evidence to impeach the 
discharge, upon an issue adapted to that purpose. 

There is certainly nothing in the State or Federal Constitution, 
which inhibits our courts from taking cognizance of causes in which 
it becomes necessary to consider the effect of an act of Congress; 
the more especially where Congress has not asserted an exclusive 
jurisdiction, and the act is invoked by the defendant. It is said, in 
the number of the Federalist from which we have already quoted, 
that the State Courts, “in every case in which they were not expressly 
excluded by the future acts of the Nationa) Legislature, will of course 
take cognizance of the causes to which those acts may give birth.” 
This concession is in harmony with all the citations we have made, 
and goes even beyond what the present case requires. It cannot, 
then, be necessary further to amplify the point. 

We have forborne to inquire whether, according to the principles of 
the common law, the discharge of a bankrupt can be impeached for 
fraud in obtaining it, when pleaded in bar to an action by one who 
was not a party to the proceeding in bankruptcy. Sce however, 13 
Pick. Rep. 53; 4 Scam. Rep, 536; 3 Cranch’s Rep. 300; 3 Phil. Ev. C. 
and H.’s Notes, 854 to 856, 898; Story’s Confl. of L. 495, 503, and 
cases cited in notes; 3 How. Rep. U. S.'751; 2 Stew. Rep. 151; 1 
Kinne’s L. Comp. 515-6; 5 Id. 117, in both of which the cases upon 
the point are collected. If it is competent, without reference to the 
provisions of the act of 1841, to impeach a certificate for fraud, is it 
necessary to pursue the terms of the act, or may not a plea of repli- 
cation, &c. be interposed, alleging the invalidity of the certificate, 
and particularly disclosing in what the fraud consists? The ground 
upon which we have rested the right of the creditor to contest the 
bankrupt’s certificate, seems to us to be so unquestionable, that we are 
indisposed to inquire whether there is any other course of reasoning 
which leads to the same result; and the manner in which it has been 
done in this case is in conformity to the statute. 

We are inclined to think that the plea which alleges that the debt 
of the plaintiff in execution, is of a fiduciary character, was bad. 
The objection to the plea is, that it states a legal conclusion instead 
of specially disclosing the facts, that the court might determine whe- 
ther the debt, sought to be collected by execution, was founded upon 
a trust, such as is excepted from the operation of the act. 

It is objected that notice of an intention to impeach the bankrupt’s 
discharge was not given until the commencement of the term of the 
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court to which the supersedeas was returned. Without stopping to in- 
quire whether this be so, we are sure that it furnished no cause for 
the refusal to entertain the defence to the petition. The act of Con- 
gress does not prescribe any time previous to the trial within which 
notice must be given. Ifthe notice was not sufficient to allow the 
petitioner to procure the necessary evidence to sustain his discharge, 
he should have applied for a continuance, which would doubtless have 
been accorded to him. 

In Lockhart et al. v. McElroy,4 Ala. Rep. 572, it was determined 
that an execution will be superseded upon the petition of the defen- 
dant, if an unjust or improper use is attempted to be made of it, 
although the execution be authorized by the judgment. This being 
the case, the plaintiff in execution must be permitted to controvert 
any material allegation of extrinsic facts contained in the petition. 
The petitioner, for the purpose of avoiding the effect of the judg- 
ment, and consequently perpetually superseding the execution, set up 
his discharge and certificate as a bankrupt. The act of Congress 
makes these conclusive, unless their validity shall be drawn in ques- 
tion for certain causes which it specifies. ‘The defendant, by his pe- 
tition, pleads his discharge in bar to the proceedings on the judgment 
and execution; the plaintiff in execution gives the notice provided 
by the act, and impeaches the discharge and certificate, by admitting 
their existence, and affirming their invalidity. We can conceive of 
no objection to this course of procedure on the part of the plaintiff: 
it is in our judgment sustained both by the letter and spirit of the act. 

The requisition of a bond with sureties, by a statute of this State, 
as a perquisite to awarding a supersedeas, cannot in any manner affect 
the right of the plaintiff in execution to impeach the petitioner’s dis- 
charge, any more than in any other case, to show the grounds upon 
which the supersedeas was awarded, could not be supported. 

If the dictum of Judge Story, in the matter of Bellows & Peck, 7 
Law Repo. 119, is to be understood as affirming that where the bank- 
rupt pleads his discharge, the plaintiff cannot controvert its validity 
in a State Court, without first obtaining leave of the District Court, we 
should certainly refuse to recognize it. But we are disposed to think 
that the learned Judge was speaking in reference to a cause in which 
the plaintiff in the State tribunal had been enjoined from proceed- 
ing, by the District Court, pending the proceedings in bankruptcy. 

The views we have taken of this case embrace all the points now 
necessary to be considered. The result is, that the judgment is re- 
versed, and the cause is remanded. 
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DEPRECIATED BANK NOTES—ADVERTISEMENT TO TAKE THEM FOR 
GOODS BINDING—TENDER—DELIVERY. 


ARNOLD 2 Pui.uirs. 


[From tHe Dayton Journat:] 


Tuts was a writ of error, brought to reverse a judgment of the 
Common Pleas of thiscounty. The action was originally commenced 
before a Justice, and was for goods sold and delivered. The Justice 
rendered judgment for the plaintiff, from which an appeal was taken 
to the Common Pleas) The declaration was for goods, &c., sold and 
delivered. ‘The defendant pleaded non assumpsit as to all but $55.73, 
the real amount of indebtedness, to which he pleaded a special agree- 
ment and tender, and the replication put these facts in issue. This 
plea is substantially proved by the testimony, and we therefore omit 
it. The facts as found and certified by the Common Pleas are as 
follows: 

That the parties are merchants, residing in the city of Dayton— 
that on the 8th of May, 1845, Arnold advertised in the Western 
Empire, a paper published in said city, as follows: 

“Sr. Cram Money.—Notes of the above Bank taken at par for 
goods at Arnold’s, corner of Main and New Market streets,” 


The advertisement was read by Phillips on the morning of that 
day, and upon reading it, he said he would now go and buy some 
goods, and left his store with some St. Clair money in his pocket, 
and during the forenoon he applied to Arnold, at his store, to pur- 
chase goods, which he, Phillips, said he wanted for a customer, who 
was at his store, waiting for them. Arnold, the plaintiff, showed him 
goods, and he selected to the amount of $55.73—the goods being se- 
lected by the piece, and at less than the retail price. Nothing was 
said by either party how, or in what funds the goods were to be paid 
for. The goods being selected and laid aside, Phillips left the store 
of Arnold, who sent the goods by a clerk to the store of Phillips, 
with instructions not to take St. Clair bills. ‘The Clerk left the goods 
at the store of Phillips, without communicating the instructions, and 
returned to the store of Arnold, who sent him back in a few minutes, 
to tell Phillips, that he, Arnold, would not take St. Clair money for 
the goods—must have good money, or a return of the goods—which 
Arnold’s clerk communicated to the clerk of Phillips—Phillips being 
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absent then, as well as when the clerk first went with the goods. 
Phillips had on hand $100 of the St. Clair bills, which were worth 
from 25 to 40 per cent. on their numerical value. In the afternoon 
of the same day, Phillips offered and tendered to Arnold in that 
kind of bills the price of the goods, which A. refused to receive. The 
tender was kept up, and the bills tendered were brought into court 
for the plaintiff. 

On this state of pleadings and proofs a majority of the Common 
Pleas Judges rendered a judgment for the defendant—the President 
Judge dissenting ; and the cause was carried to the Supreme Court 
by writ of error. 

Lovell for plaintiff. 

John G. Lowe for defendant, cited in argument, 1 Barn. and Ald., 
681; 6 Wendell, 103, &c. 

Woop, C. J., delivering the opinion of the Court, held, that the 
advertisement of Arnold was a proposition to the public to sell goods, 
and to receive payment therefor in the bills of the Bank of St. Clair 
at their numerical value: that the proposition was general and 
indefinite in its terms as to time, and must be considered outstanding 
until publicly withdrawn, or unless notice that it had been withdrawn 
was given to each individual purchaser: that the proposition being 
to the public, any one had a right to accept it: that Phillips having 
seen the advertisement, and having purchased goods on the faith of it, 
the contract to receive payment in St. Clair money was complete, and 
could not be receded from, the moment the goods were delivered: 
that the delivery of the goods was complete when they were left at 
the store of Phillips by Arnold’s clerk, and that the fact of the clerk’s 
being instructed by his principal not to receive St. Clair money in 
payment, could not affect the rights of the parties unless those in- 
structions were communicated to Phillips before, or at the time of the 
delivery: that the case of a reward offered to the public for the ap- 
prehension of a criminal or the return of stolen goods, was analogous, 
and that any one might accept the proposition, perform the condition, 
and thus entitle himself to recover the amount of reward offered. So 
this Court had held, -- Judgment of the Common Pleas affirmed. 


Von. III.—No. 10. 47 
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SYNOPSIS OF OHIO LEGISLATION AT THE SESSION OF 1845-6, SO FAR 
AS IT APPEARS OF GENERAL INTEREST TO THE PROFESSION. 


Attorneys are forbidden from taking any fee or reward for pro- 
curing the pardon of a convicted criminal, under pain of suspension 
from practice. 


Attorney General. This officer is elected by joint ballot of the two 
houses, for five years, with a fixed salary of seven hundred and thirty 
dollars per annum, and some perquisites. He is to act for the State 
in all cases where the State is a party, in the Court in Bank, and 
also in County Courts, at the request of the Governor or Legislature ; 
he is to prosecute all violations of law relating to the departments of 
the Governor, Secretary, Auditor, or Treasurer of State, and the 
bonds of delinquent State officers. He is also to give legal opinions 
to the Governor, the Heads of the State Departments, the Board of 
Public Works, &c. 

He is to institute proceedings in quo warranto against incorporated 
companies, in proper eases; to draft contracts, &c., for the use of the 
State, and to consult with and advise the Prosecuting Attorneys of 
Counties, at their request, in all matters appertaining to the duties of 
their offices. He is also annually to make a report to the Legislature 
of all the official business done by him, and to submit a succinct 
tabular statement of the statistics of crimes in each county, as furnish- 
ed him by the several Prosecuting Attorneys. ? 


Banking. The Board of Control may, after due examination, 
refuse to certify to the Governor, the responsibility of any company 
applying for the privilege of banking; in which case, the Board of 
Control must present to the Bank Commissioners (hereby continued 
in office} a statement ef the facts upon which they have refused a 
certificate; and the Governor is to act upon the return made by the 
Commissioners. 


Bank Notes. Banks and persons dealing in exchange, or who keep 
an office for the lending of money, called brokers, are prohibited from 
bringing into this State the notes of banks of other States, under 
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a penalty of one-fourth the amount; though such notes may be re- 
ceived at par in payment of debts or on deposit, and again paid out, 
if at the time they are redeemable at their respective banks in specie, 
and have been brought into this State in the ordinary course of 
trade; and no broker or bank shall circulate any notes of the banks 
of other States of less denomination than five dollars. Receivers of 
banks whose charters have expired are forbidden from circulating the 
notes of such banks, or preventing such notes from being presented for 
redemption, under a penalty of from fifty to twe hundred dollars. 


Brokers’ License. Money brokers are to be licensed annually by 
the Auditors of Counties, upon their making an application with an 
affidavit, setting forth the greatest amount of money, bills of exchange, 
or other funds they expect to have on hand during the ensuing year, 
for the purposes of their business; one per cent. of which they are to 
pay over to the Auditor for the benefit of the State. In addition, 
they shall also pay sixty dollars more for every ten thousand dollars 
capital they may employ in their business as aforesaid. This is in 
lieu of all taxes on Brokers’ capitals; and no town or city shall tax 
them by license or otherwise. 


Court of Common Pleas. This court, at the discretion of its Presi- 
dent Judge, is authorized to hold special sessions for the transactioh 
of criminal, probate and testamentary business, for hearing applica- 
tions for licenses, &c. 


Damages on a protested Bill of Exchange, foreign or inland, drawn in 
this State, are not recoverable, where the bill contains a waiver of 
protest, or where it is an understanding between the parties to the 
bill, that it miay be paid in a different place and by a different per- 
son than those upon which it was drawn. 


Fraudulent Practices. The giving or taking of a reccipt for goods 
as being in a warehouse, when in fact they are not there, with a view 
to defraud a person, is made a penitentiary offence ; so, also, the 
fraudulent disposing of goods after an advance of money upon them 


by a consignee. 


Gambling. Keeping or renting a room for gambling purposes is 
forbidden, under a penalty of from fifty to five hundred dollars ; and 
keeping or exhibiting any gambling apparatus to win or gain money, 
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or other property of value, or being a common gambler, is made a 
penitentiary offence. Upon complaint under oath, any Justice of the 
Peace, chief magistrate of any municipal corporation, or Judge of a 
Court of Common Pleas, may issue a warrant, under which the Sheriff, 
or other officer, may break into a house, and seize the gambling 
money and apparatus, which last is destroyed, if upon the return of 
the warrant the compiaint is found to be true, unless the party 
charged enter into recognizance for the appeal of the complaint to 
the Court of Common Pleas; and upon conviction there, the appel- 
lant is fined, and the apparatus destroyed. 


Guardians. The executor of a guardian may settle the guardian- 
ship account. No sale of real estate to be allowed, unless it be ne- 
cessary for the maintenance or education of the ward. Non-resident 
guardians and next friends of minors, may sue in this State upon giving 
security for costs. ‘The marriage of a woman extinguishes her guar- 
dianship, but not if she be a testamentary guardian, and in such case 
the husband acquires no interest in the guardianship. The Court 
may appoint new guardians, in case of resignation, or removal for neg- 
lect; and in such cases a co-guardian may proceed with the trust. 


Husband and Wife. The interest of the husband in the real estate 
which his wife had at marriage, or which has come to her during cover- 
ture by devise, gift, or inheritance, or which she has bought with her 
own money during coverture, cannot be taken by any process in law 
or chancery, for the payment of his debts during the life of the wife 
or the heirs of her body; and the wife must join in every valid con- 
veyance or incumbrance of the husband’s interest in her realty; nor will 
any process of law or chancery against the husband reach any chose 
in action, or legacy of the wife, unless the husband have reduced the 
same to possession. Furniture or household goods, which were the 
wife’s at marriage, or which she subsequently got by purchase with 
her own money or otherwise, cannot be reached for the husband’s 
debts during the life of the wife, and the heirs of her body. A wife 
may, by her next friend, file a bill in chancery, setting forth that her 
husband, from intemperance or otherwise, is squandering the property 
he has in her right, or: that he is fraudulently placing it beyond her 
reach; and the court will enjoin the husband, and appoint a receiver 
for the benefit of the wife. 


Judicial and Tax Sales. 1n all judicial and tax sales, and sales by 
executors, administrators, or guardians, though they be invalid by 
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reason of some defect in the proceedings, the purchaser is subrogated 
to the right of the creditor against the debtor; and he has a lien on 
the property sold against all but bona fide purchasers, to the extent of 
the money paid by him. A person having a lien on realty, may pay 
the taxes on it; and the amount so paid shall be a lien upon the 
land, preferred to all other liens, or may be recovered in an action 
for money paid. Purchasers at tax sales, of delinquent and forfeited 
lands, may get possession by an action of forcible detainer. 


Judgments by Confession shall only be a lien on lands from the day 
on which they are entered. 


Limitation of Actions. In actions of ejectment, non-residence of a 
party does not take the case of the statute; but where the cause of 
action has already accrued, this act takes effect only from the 4th of 
July, 1847. 


Limited Partnerships. Any two or more persons may form a part- 
nership for all other but Banking or Insurance purposes, by exe- 
cuting a certificate, stating the name and firm of the contemplated 
partnership, the names and places of residence of all the partners, 
and whether general or special; the capital of each special partner, 
the nature of the business to be transacted, the time of its commence- 
ment, and its termination. This certificate is to be recorded and pub- 
lished. The act contemplates general partners, who are to be jointly 
and severally liable, as partners are at law, and special partners, who 
are to contribute a certain sum, and be ordinarily liable only to that 
amount. Every alteration made in any of the particulars of the cer- 
tificate, works a dissolution of the firm, and its name is to consist of 
the general partners only, without the word company added. No capi- 
tal is to be withdrawn by the special partners, by way of dividends or 
otherwise. A special partner may examine the books, and advise 
about the management of the concern, but cannot transact any of its 
business as agent or otherwise, without becoming a general partner. 
The latter are bound to account to all the members of the firm, and 
fraud is punished both civilly and criminally; and every sale or trans- 
fer made in circumstances of insolvency, is void. When the firm is 
insolvent, the special partners come in, after all creditors are satisfied. 
Notice of dissolution is to be published, and all suits against the part- 
nership are to be against the general partners. 


Manufacturing Companies. Five or more persons, associated to- 
gether for certain manufacturing purposes, acquire all the rights, &c., 
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of a body corporate for a term of forty years, by filing with the 
County Recorder a sworn certificate, stating the corporate name, the 
objects of the company, its capital stock, which must not be less than 
five thousand, nor more than two hundred thousand dollars, number of 
shares, with the price thereof, the names of its Directors, and the 
place of its operations. The Directors, to be chosen annually by the 
stockholders, are to have the whole management of the business. 
The stock is to be paid in at the request of the Directors; and in case 
of failure to pay up in full, on the part of a holder, his share to be 
sold at public auction. The stock is to be deemed personal property, 
and is transferable. Stockholders are liable individually to the la- 
borers of the company, but otherwise only to the amount of their 
shares. Should the company at any time dissolve, the debts are to 
be paid before any distribution is made to the shareholders; and in 
case of dividends made while the company is insolvent, the Directors 
are personally liable to the creditors of the concern. The property 
of companies formed under this act, is to be taxed like any other pro- 


perty in the State. 


Mortgages of Chattels are valid for one year against creditors and 
bona fide purchasers, from the time they are deposited with the clerk 
of the township where the mortgagor resides; or,if he is a non-resi- 
dent, where the property is at the execution of the mortgage. If 
the County Recorder’s office is in the township of the mortgagor, the 
mortgage is to be deposited there. These mortgages have to be re- 
newed every eleven months. 


Practice. In an application for an injunction, reasonable notice 
must be given to the adverse party; but this may be dispensed with 
at the discretion of the Court; and the Judges of the Supreme Court, 
the President Judges of the Common Pleas, and the Judge of the 
Superior Court, may appoint receivers in all cases, according to the 
practice in Chancery, who, among other things, shall be authorized to 
settle and sue for any debt due the estate committed to them. 

The Court of Common Pleas, at their option, may order, that at 
any subsequent term, the Chancery cases shall be first heard; and 
writs of venire facias for petit juries, and subpoenas, returnable to 
such term, shall in such cases be issued returnable to the second or 
other day of the term. 

Unincorporated companies and business firms may sue or be sued 
in their firm name, and process is served by copy at their usual place 
of doing business; the writ of a firm, plaintiff, must be endorsed by 
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some responsible security for costs) The property of individuals of 
the firm is reached by a bill in Chancery against them, setting forth 
the judgment and the insufficiency of the firm property to satisfy it; 
and thereupon execution is awarded against any or all the members of 
the firm. | 


Public Executions abolished. Sentence of death is hereafter to be 
executed within the walls, or temporary enclosure of the jail. 


Replevin. Justices of the Peace shall have jurisdiction in actions 
of replevin of not over one hundred dollars, as in other cases—the 
proceedings to commence with a precipe and affidavit, and thereafter 
to be conducted after the present_law, but no special pleading shall 
be required. 


Salaries. ‘The Judges of the Supreme Court are to have $1300 
per annum; the President Judges of the Courts of Common Pleas, and 
the Judge of the Superior Court of Cincinnati, each $1000. 


Taxes on Banks. All banks, except those authorized in the session 
of 1844-5, shall pay over to the Auditor of State six per centum of 
their net profits, semiannually, and all Insurance Companies, incorpo- 
rated by the Legislature of Ohio, annually; and these amounts shall 
be in lieu of taxes on such Banks and Insurance Companies, 


Taxes. It was the intention of the framers of this act, to equalize 
the heavy burdens of our State, and fix them where they ought to 
rest, on all the property of individuals, according to its true value: and 
if stringent enactments, and a careful anticipation of every possible 
subterfuge ; if consummate skill in elaborating details, and adapting 
theory to practice, can accomplish so desirable an object; there can 
be no doubt of the entire success of this law. It contemplates, in the 
first place, a division of the State into small districts, in each of which 
an assessor is to be appointed, every sixth year, whose duty it shalf 
be to appraise and list for taxation all the real property in his district. 
This list is to contain a full description of each separate parcel of 
real property, the place where it is situated, and the value of it, “at. 
its true value in money, and not what it would bring at auction, or at 
a forced sale.” On or before ihe tenth day of July, the district as- 
sessors shail make return of their lists to the county auditor, who shall 
add to them any parcel of property that may have been omitted, and 
submit them to the county board of equalization, to be equalized in. 
the following manner: Ist. The aggregate value of the real property, 
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of the county, as returned by the assessors, shall not be reduced; 
2d, any parcel which in their opinion shall have been returned below 
the average valuation, shall be raised ; and, 3d, any which they shall 
think above the average valuation may be reduced. 

The real property of each county being thus appraised and listed, 
shall be returned to the State board of equalization, who shall equal- 
ize the valuations of the several counties in the same manner as above 
prescribed for the county boards ; except only, that they shall not 
raise or reduce the aggregate value of the real property of the whole 
State more than five millions of dollars. 

This disposes of the real property of the State in as just and simple 
a manner as could be desired. 

But the arrangement for personal property will be found to involve 
much more difficulty. For this purpose, one assessor in each town- 
ship and ward is to be elected by the people, whose duty it shall be 
to leave with each person of full age, not a married woman, or insane, 
a written or printed notice, requiring such person to make out, within 
ten days, a statement, under oath, of all personal property, moneys 
and credits, of which he is possessed, either as owner or as guardian, 
trustee, executor, administrator, receiver, accounting officer, partner, 
agent, or factor. Such statement shall distinctly set forth the number 
of horses and neat cattle over two years old, and the value thereof ; 
the number of mules and asses over one year; the number of sheep 
and hogs over six months; every pleasure carriage, of whatsoever 
kind ; every gold or silver watch ; every piano forte ; and the value 
thereof ; together with all other personal property and the value 
thereof. Such statement shall also set forth the total amount of all 
interest in the capital stock, undivided profits, or means, of every 
company, incorporated or unincorporated ; all right or interest in 
every ship, vessel or boat ; all gold and silver coin and bank notes, in 
actual possession or on deposit ; every claim or demand for money, 
labor, or value, due or to become due ; every annuity; together with 
all money invested in property of any kind, and secured by deed, 
mortgage, or other evidence of claim, 

Whenever any person is unable or unwilling to estimate the value 
of any of the above items, he may exhibit them to the assessor, who 
shall determine their value himself. If any person refuses to make 
out the list, or to make oath to its truth when made out, the assessor 
shall have power to examine, under oath, such persons as he may 
suppose acquainted with the amount or value of such personal pro- 
perty; and, having ascertained as nearly as possible the amount, shall 
enter in his list the words, “ by the assessor,” to which amount the 
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county auditor shall add fifty per centum, and assess the tax on such 
sum as the true value of the personal property of any person so re- 
fusing. 

In addition to the above, every person engaged in the business of a 
merchant or manufacturer, is required to make a statement, under 
oath, of the average value of all articles purchased, received, or other- 
wise held, for the purpose of being sold or used in manufacturing, for 
the year next previous to the time of listing, or for sach part of a year 
as he may have been engaged in such business ; together with all 
tools, implements, machinery and fixtures, above the value of $150, 
which shall not have been otherwise listed. 

The principal accounting officer of every incorporated banking or 
joint stock company, not specially exempted by its charter, shall list 
for taxation the actual capital stock, the moneys, credits and all other 
personal property, of such company. 

From the amount of moneys and credits which any person, com- 
pany or corporation is required to list, may be deducted all bona fide 
debts owing by such person or corporation ; so much of any liability, 
as surety for others, as he may be bound to pay; so much of any 
debt due as he really expects to lose by the failure or inability of the 
promisor to pay ; and no person shall be required to list, on any obli- 
gation to pay rent, a greater sum than the amount of rent already 
due and remaining unpaid at the time of listing. 

No person shall be required to list any buildings or lands exclusively 
occupied for religious, scientific, literary or benevolent purposes ; or 
any books, papers, furniture, apparatus, moneys or credits, belonging 
to any colleges, schools, religious, literary or benevolent institutions ; 
any property belonging to the State or the United States ; any lands, 
buildings or machinery, sued exclusively for public purposes; any 
claims against the State, evidenced by certificates of stock or funded 
debt ; any household furniture or books belonging to a private family, 
not exceeding $100 in value ; any wearing apparel ; any articles of 
food provided by the head of a family, with the exception of tavern 
and boarding house keepers ; any farming implements used by farm. 
ers, except road wagons ; any mechanics’ tools not exceeding $150 
in value. 

Such are the searching provisions of this act in regard to personal 
property. These lists being completed, are to be forwarded to the 
Auditor of State, who shall enter the tota] value of all property, both 
real and personal, on the grand list for taxation. From this list, he 
shall determine the aggregate per centum required to defray, 
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Ist. The ordinary expenses of the State government, to be denom- 
inated the “ general revenue.” 
2d. The expenses of the common schools, to be called “ the common 
school fund.” 
3d. The interest on the public debt, to be called “ the interest fund.” 
This per centum is to be sent down to the county auditors, together 
with the return of the State Board of Equalization for each county, on 
or before the fifteenth day of July, annually. The county auditors, 
having received from the township trustees and from the county com- 
missioners the amounts required for township and county purposes, 
shall determine the per centum required to produce each of the sev- 
eral sums; which shall be entered against each man’s name in the 
grand list, in three separate columns, as “tax for State purposes,” 
“tax for county purposes,” and “ tax for township purposes.” 


Witnesses. In all civil cases, where the venue is changed toa 
neighboring county, the process of subpoena shall be sufficient to 
command the attendance of witnesses from either county; and a wit- 
ness attending from another county shall be paid a dollar a day, and 
a dollar for each twenty-five miles’ travel. 


Writs of Error, upon the affirmance of a judgment by the Supreme 
Court, on writ of error, brought by the defendant below, the Court 
may, at their option, render judgment against the plaintiff in error, 
for five per cent. damages upon the amount due from the plaintiff in 
error to the defendant in error; and no writ of error is to issue where 


there has been an entry of waiver. 


Weights and Measures. The standard of weights and measures fur- 
nished the State of Ohio by the Secretary of the Treasury of the 
United States, under a resolution of Congress, approved the 14th 
June, 1836, shall be the legal standard of weights and measures. 
The Secretary of State, hereby created sealer of weights and meas- 
ures, is to furnish each county auditor and the town sealer of incor- 
porated towns, with copies of the standards. A person injured by 
false weights, may recover double damages. Dwelle’s hydrometer is 
established for ascertaining the strength of spirituous liquor; and the 
strength of proof, as designated by it, shall be of the specific gravity 
of 93.67, at 60 deg. Fahrenheit, distilled water, at the same bulk, and 
temperature being reckoned at 10000. 
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SELECTIONS FROM 14 OHIO REPORTS. 


Assessment of Damages. In assessing damages for appropriating 
private property to public uses, it is competent to the defence, to 
show the benefit conferred upon the owner by the appropriation. 
Symonds et al. vs. The city of Cincinnati, 147. 

Such benefit may be considered by the jury in estimating such 
damages. Ibid. 


Altorney and Client. The creditor, in an execution, may claim the 
benefit of a purchase made by his attorney, especially if the whole 
debt is not paid; provided he assert his right in a reasonable time. 
Wade vs. Pettibone et al., 557. 


Auditor’s Deed. Under the act of March 14, 1831, the Auditor’s 
deed for forfeited land, sold for taxes, is prima facie evidence of title, 
without preliminary proof. Turney v. Yeoman et al., 207. 

Whether such deed is prima facie evidence of title in other cases 
of sale by Auditor, quere. Lessee of Douglass v. Dangerfield, 522. 


Bill of Review. The Court will, on bill of review, reverse the ori- 
ginal decree, when the testimony of an incompetent witness, offered 
by the party obtaining the decree, is received in the original case. 
Diille et al. v. Woods et al., 122. 

The Court will, in like manner, reverse the original decree, when 
the bill alleges title in several, and the decree pursues the allega- 
gations in the bill; but the proof only shows a title to recover in a 
part of the complainants. /bdid. 


Blacks and Mulatioes. A black or mulatto person is not a compe- 
tent witness, when a white person is a party. Jordan v. Smith, 199. 

A black or mylatto person may make affidavit to the truth of a plea, 
and put the plaintiff to the proof of the execution of the instrument 
on which the suit is brought. Jbid. 


Boats. Under the law of February 26, 1840, “ providing for the 
collection of claims against steamboats and other water crafts, and 
authorizing proceedings against the same by name,” a mortgagee of 
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the craft has not a lien preferable to the claims of creditors, espe- 
cially if the craft is running for the joint interest of owners and 
mortgagee. Kellogg et al. v. Brennan et al., 72. 

The purchaser of a steamboat with notice of a debt created on ac- 
count of the boat by the original owners, takes the boat subject to the 
debt. The steamboat Waverley vy. Clements, 28. 

Such boat may be seized and sold by the creditor in the hands of 
such purchaser with notice. bid. 

A judicial sale of « water craft, under the statute authorizing pro- 
ceedings against the same by name, vests in the purchaser the title, 
divested of all liability to be again proceeded against under the 
statute for a claim, existing at the time of sale. Jones et al. v. The 
steamboat Commerce, 408. 

A lien does not exist till a seizure of the boat, under the provisions 
of the statute; and, if successively scized on several claims, the claims 
must be paid successively, according to priority of seizure. Ibid. 

A private sale transfers to the purchaser the property in the same 
state in which it was held by the vendor, and subject to the same 


liabilities. bid. 


Copies. When an indictment is lost or stolen after verdict of 
guilty, its place may be supplied by copy, like other lost instruments 
or pleadings. Mounts v. The State, 295. 


Corporations. When a corporation is, by its charter, authorized to 
lend money on such terms as the Directors may deem expedient, it 
does not work a forfeiture of its charter to receive extra interest, 
and such extra interest may be collected by law. Ohio ex-relatione, 
John A. Corwine v. The Urbana and Champaign Mutual Fire Insu- 


rance Company, 6. 


Crimes and Criminal Proceedings. A \etter added to a word in an 
indictment, in pencil mark, before the indictment is found by the 
Grand Jury, does not vitiate the indictment. May v. The State, 461. 

Experts, who never saw the officers of a bank write, may be called 


to prove the note counterfeit. Jbid. . 


Deed. Itis not essential to the validity of a deed that it be actu- 
ally delivered to, or ever pass into the hands of the grantee. Les- 


see of Shirley v. Ayres, 307. 


Demand and Notice. When an endorser of a note has indemnity 
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to protect him against his liability, he is not entitled to demand and 
notice of non-payment by the maker, to make him liable as such 
endorser. Kyle vy. Green, 495. 


Descent and Distribution. When there is no one next of kin to the 
testator capable of inheriting his personal estate, his wife takes as 
heir, and as such, is entitled to the proceeds of land directed by the 
will to be sold and converted into money. Ferguson & Wife v. Stuart's 
Executors, 140. 


Dower. A suit in Chancery for dower, is abated by the death of 
the dowress. _Miller’s Administrator v. Woodman et al., 418. 
A reasonable ante-nuptial agreement will bar the wife of dower. 


Stilley & Wife v. Folger et al., 610. 


Drunkenness. Drunkenness may be given in evidence by a person 
charged with having passed counterfeit money, to rebut the scienter. 
Pigman v. The State, 555. 


Error. When the facts of a case are submitted to the Court, in- 
stead of the Jury, for decision, its judgment will not be reversed on 
error, though unsustained by the weight of testimony. Markle v. 
Town Council of Akron, 586. 


Esloppel. In proceedings in partition, when a minor. on arriving 
at full age, with a full knowledge of the facts, receives of his guar- 
dian the proceeds of the sale of his land, he is held in equity to have 
ratified the proceedings, and is estopped from taking advantage of 
mere irregularity thereto. Bohart et al. v. Atkinson, 228. 


Evidence. The legal presumption that an infant, under the age of 
fourteen years, is incapable of committing the crime of rape, may 
be rebutted by proof that he has arrived at the age of puberty. 
Williams v. The State, 222. 


Guardian and Ward. In proceedings in partition, the acts of a 
guardian, done in good faith, are binding on his ward. Bohart et al. 


v. Atkinson, 228. 


Husband and Wife. Articles of separation by husband and wife, 
through the medium of a trustee, for the separate support and main- 
tenance of the wife, and where the separation takes place, are not 
void, as against public policy. Betile v. Wilson, 257. 
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Injunction. It is incorrect practice to make a sheriff, who has an 
execution in his hands for collection, defendant in a bill to enjoin a 
judgment upon which the execution issued. Allen v. Medill et al., 
445. 

Judicial Sale. The purchaser at sheriff’s sale, without notice of a 
dormant equity prior to the return of the execution satisfied, takes 
title as a bona fide purchaser without notice, although the sheriff’s 
deed bears date subsequent to actual notice, given after the sale. 
Oviatt v. Brown et al., 285. 


Libel. Distinct and separate libels, not declared upon, cannot be 
introduced in evidence and relied upon, either by plaintiff or defen- 
dant, to show malice, or to aggravate or mitigate damages. Fisher 


v. Patterson, 418. 


Lien. The lien of a vendor is personal, and does not pass to the 
assignee of a promissory note, given for the purchase money of land. 
Brush et al. v. Kinsley et al., 20. 

A mortgagee of a boat or other water craft, has not, under the act 
of 1840, a lien preferable to other creditors. Kellogg et al. v. Bren- 
nan et al., 72. 

_A person having a licn upon land, which has been sold in parcels to 
different purchasers, will be compelled in chancery to proceed first 
against the parcel last sold, and thus in the inverse order of sales, till 
his claim be satisfied, whether such sales were judicial or private 
sales. Cary v. Folsom et al., 365. . 

The lien upon “ Water Craft,” does not attach till a seizure under 
the provisions of the statute, authorizing proceedings against the 
same by name; and if successively seized on several claims, the liens 
attach, and are to be discharged according to priority of seizure. 
Jones et al. v. Steamboat Commerce, 408. 

Under the statute of Ohio, a mortgage takes effect from the date of 
its delivery for record; and, until so delivered, will not prevail against 
a junior recorded mortgage, although the junior mortgagee had notice 
of the existence of the prior mortgage. Mayham v. Coombs et al., 428. 


Limitations, Statute of. A replication to the plea of the statute of 
limitations, that the defendant, after the cause of action accrued, and 
during the time limited by the statate removed from the State to parts 
unknown, and that the action was commenced within the time first 
limited by the statute, after his return to the State, and his place of 
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residence beeame known to the plaintiff, avoids its effect as to the time 
which had run prior to such removal and during such absence, and 
gives the full time to commence suit after such return, and the place 
of residence becomes known to the plaintiff; Sudlenberger v. Gest ct 
al,, 204. 


Mortgage. A mortgagor may redeem, notwithstanding the con- 
sideration of the note, to secure the payment of which the mortgage 
was executed, was illegal or contrary to the policy of the law. Cowles 
v. Raguet et al., 38. 


Negotiable Instruments. A promissory note, payable to a person or 
bearer, is negotiable by delivery. Avery v. Latimer et al., 542. 

A sealed bill or note, in the same form, is only negotiable by en- 
dorsement. Ibid. 


Ordinances. An ordinance of the Town Council of Akron, to 
prohibit, under a penalty, persons not licensed as tavern keepers nor 
physicians, from vending and retailing within the corporate limits, ar- 
dent spirits, or other intoxicating liquors, is consistent with the Con- 
stitution and laws of Ohio, and therefore valid. Markle v. Town Coun- 


cil of Akron, 586. 


Partners and Partnership. A Court of Chancery, in decreeing a 
rescision of articles of copartnership, for a violation of its terms, may 
fix the date of the dissolution at the time of the abandonment by the 
aggrieved party, if the equities of the parties so require. Durbin v. 


Barber et al., 311. 


Practice. After the jury is empanneled and sworn, if a nolle pro- 
sequi be entered, without the consent of the prisoner, it is a good 
bar to another indictment for the same crime. Mounts v. The State, 

. 


295. 

Set-off. Where a defendant neglects to prove his set-off in a court 
of law, he cannot afterwards, as a general rule, have the same set-off 
made in chancery; but if he has been induced to omit proof of the 
set-off by the improper conduct of the plaintiff, by an agreement that 
his claim may be set off after judgment, or by mistake as to such 
agreement, equity may relieve. Allen vy. Medill et al., 445. 


Witness. A party whose name appears upon negotiable paper, is 
not a competent witness to impeach its consideration. Bodkins v. 


Taylor, 489. 
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SELECTIONS FROM THATCHER’S REPORTS OF CRIMINAL CASES. 


Accessarye Where one of two principals, charged with the com- 
mission of a felony, was put upon trial and acquitted, and the other 
principal was not found, a motion for the discharge of an accessary 
was denied. Commonwealth v. Woodward, 63. 


Blasphemy. Under the act of 1782, c. 8, (Rev. St. c. 130, s. 15,) 
presumptuously reviling the name and attributes of God, or the funda- 
mental principles of the common belief of Christians, is blasphemy. 
The act of 1782, c. 8, is constitutional. Commonwealth v. Kneeland, 346. 


By-Laws of the City of Boston. The by-law of the city of Boston, 
forbidding the driving of horses with carts, trucks, and sleds attached, 
faster than at a moderate footpace, is reasonable, and for the public 
good; and the city government had power to enact the same, without 
the adoption thereof in a town meeting, and also without the express 
permission of the legislature. Commonwealth v. Worcester, 100. 

Under the twenty-third article of the bill of rights, which declares 
that no tax shall be imposed on the subject, without the consent of 
the people; and under the statute of 1821, c. 146, (Rev. St. c. 58,) 
which allows any dog to go at large, if he wear a collar with the 
name of the owner on it, it was held, that the city of Boston had no 
authority to pass an ordinance, requiring from the owners of dogs 
going at large the payment of a sum of money fora license. Com- 
monwealth v. Bean, 86. 


Conspiracy. A combination among journeymen bootmakers, to 
compel, by force of numbers and discipline, and by imposition of fines 
and penalties, other journeymen to join their society, and masters to 
employ none but members, is an unlawful conspiracy at common law, 
in Massachusetts. Commonwealth v. Hunt, 609. 


Constitutional Law. Where, after the jury had been empanneled 
to try the issue, the evidence on the part of the Commonwealth finished, 
and the prisoner called on for his defence, one of the jurors was at- 
tacked with a sudden illness, and dismissed by the Court, and the jury 
was consequently discharged, and a new jury impanneled, and the 
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prisoner tried; it was held, that this was not contrary to law, nor re- 
pugnant to that clause of the Constitution of the United States, 
which declares that “ no person shall be subject, for the same offence, 
io be twice putin jeopardy of life or limb.” Commonwealth v. Mer- 
rill, 1. 


Contempt of Court. Where, on account of the sickness of a_per- 
son, summoned as a witness, his book-keeper was summoned to 
appear, and bring his employer’s book of original entries, and upon 
his appearance with the book, without first informing his employer 
that he was to bring it, the defendant obtained the book from him 
and sent it to the employer; it was held, that the defendant was 
guilty of a contempt of Court. Commonwealth v. Brainard, 146. 


Counterfeiting. On the trial of two persons for having in their 
possession, with intent to utter, counterfeit bills, proof that one of them 
had in his possession, at another time and place, a counterfeit bill 
not mentioned in the indictment, is admissible, to show his guilty 
knowledge that the bills were counterfeit. Commonwealth v. Wood- 
bury, 47. 

On the trial of an indictment for passing counterfeit bills of a bank 
in another State, the testimony of experienced brokers, to the fact of 
the existence of such bank, is sufficient. Commonwealth v. Riley, 67. 

In the trial of an indictment for uttering a counterfeit bank bill, 
it is competent to show the passing of other counterfeit bills about 
the same time, although other indictments are pending against the 
prisoner for those acts. Commonwealth v. Percival, 293. 


Duelling. In the trial of an indictment for sending a challenge to 
a duel, it was held to be sufficient for the government to prove that 
a written challenge had been sent, without producing the challenge. 
Commonwealth v. Hooper, 400. | 

In such case the government is not to be presumed to have the ori- 
ginal challenge in its possession. Jb. 


Evidence. Where a defendant has voluntarily put his character 
in issue, and evidence for the prosecution has been introduced, the 
examination may extend to particular facts. Commonwealth v. Robin- 
son, 230. 

In the trial of an indictment for obtaining goods under false pre- 
tences, which set forth that the defendant obtained the goods un- 
der pretence of sending them to Charleston, South Carolina, the 
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evidence of the person usually employed to cart goods for the de- 
fendant, that no goods had been carried by him for the defend- 
ant, to any ship bound for that port, was held to be admissible. 
Commonwealth v. Hershell, 70. 

Upon the trial of an indictment for “ giving, sending, and deliver- 
ing a challenge” to a duel as a second, evidence of a custom fora 
second to deliver a challenge was held to be inadmissible. Id. 

It is competent to prove, by parol testimony, the existence and acts 
of a corporation in another State. Commonwealth v. Read, 180. 

Where, on the trial of a person for shop-breaking in the night time, 
it appeared in evidence, that violence had been offered to the door, 
and that it had been forced open; it was held that the jury might 
infer that the door had been duly closed on the night of the felony. 
Commonwealth v. Merrill, 1. 


Ex post facto Law. Where, after a complaint had been instituted 
against a person for the violation of an ordinance of the city of Bos- 
ton, in which complaint the charter of the city and the ordinance 
were not set forth, the legislature passed an act, declaring it sufficient 
to set forth the substance of complaints before the police court, without 
setting forth the special acts of the legislature, or the ordinances or by- 
laws of the city, on which they were founded; it was held, that the 
act did not operate as an ex post facto law, but only affected the forms 
of proceeding. Commonwealth v. Bean, 85. 


False Pretences. A keeper of an Intelligence office, who agreed 
to procure a place for an applicant in consideration of two dollars, 
paid in advance, but with no intention to procure such a place, and, 
by falsely alleging that he had a situation in view, induced the ap- 
plicant to pay the money, was held to be guilty of obtaining money 
under false pretences within the statute of 1815, c. 136. (Reo. stat. 
c. 126, s. 32.) Commonwealth v. Parker, 24. 

To convict a person indicted for obtaining goods under false pre- 
tences, it is sufficient for the jury to be satisfied, that the false pre- 
tences were a material inducement to the party to deliver the goods, 
and that without such pretences the goods would not have been de- 
livered. Commonwealth vy. Hershell, 70. 


Forgery. Where an indictment alleged that the defendant, con- 
triving and intending to deceive one S. G. P., and to induce him 


to employ the defendant, and to pay him a large sum of money as 
wages, exhibited and delivered to the said 8. G. P. a certain pretended 
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certificate of good character, it was held that this did not constitute 
forgery. Commonwealth v. Chandler, 187. 


Gaming. A person occupying one room only of a house, and 
keeping a faro bank therein, for public resort, is within the statute 
of 1798, c. 20, although the words of the statute are “keeping a 
house;” and although there be no proof of his paying rent for the 
room. Commonwealth v. Hyde, 19. 

_ The declarations of a person indicted for keeping a faro bank, made 
publicly at the time of the offence, that he was playing as the agent 
of another, are inadmissible as evidence in his defence. J. 


Indictment. Where a trial had been commenced, and it was then 
discovered that the indictment was_not signed by the foreman of the 
grand jury, it was held that no further proceedings could be had on 
it, (although the counsel were willing to proceed.) Commonwealth v. 
Sargent, 116. 

Where an indictment is signed by a juror, and it does not appear 
that he signed it as foreman, it is competent for the Court to examine 
the records, to determine who was the foreman; and if such juror 
was the foreman, the indictment will be deemed good. Common- 
wealth v. Reed, 180. 

Where several persons keep a common gaming-house, they may be 
jointly or separately indicted, but if jointly indicted, they are to be 
considered as tried separately, and each is to pay the same penalty, and 
suffer the same consequences, as if it had been his sole act. Com- 
monwealth v. Hyde, 19. 

Intoxication. A temporary mental derangement, produced by drink- 
ing intoxicating liquor, under which a boy, of thirteen years of age, 
committed a theft, authorizes a jury to acquit him. Commonwealth v. 


French, 163. 


Justifiable Homicide. Where, in case of a mutual conflict between 
two persons, one of them declines any further combat, and retreats 
as far as he can with safety, and then, through necessity, and to 
avoid immediate death, kills his adversary, it is justifiable homicide. 
Commonwealth v. Riley, 471. 

Where, in an affray, A knocked down and beat B, and C,a by- 
stander, believing that the life of B was in danger, gave him a knife 
to defend himself, to prevent further mischief; it was held that C was 
justified in giving B the knife. 1b. 


Larceny. If one, having no cause of action, sues out a writ fora 
fictitious demand, and so gets possession of the property of another, 
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which he converts to his own use, and with intent to defraud the 
owner, it is larceny. Commonwealth v. Low, 477. 

If one, having a right of action, makes use of a process, which he 
knows that he has no right to adopt, to get the property of his debtor, 
and with intent to defraud him, it is larceny. Jb. 

Where goods belonging to different persons are stolen at one time 
and place, the offence may be set forth in one count in the indict- 
ment. Commonwealth v. Williams, 84. 


Libel. The editor and publisher of a newspaper is answerable in 
law if its contents are libellous, unless the libellous matter was in- 
serted by some one without his order and against his will. Common- 
wealth v. Kneeland, 346. 

Where the matter set forth in an indictment for a newspaper libel 
does not amount to a libel, the defect cannot be supplied by other 
parts of the libellous publication. Commonwealth v. Snelling, 318. 

In the trial of an indictment for a newspaper libel, evidence of the 
admissions of the editor of the newspaper as to the authorship of the 
publication, made in the absence of the defendant, were held to be in- 
admissible, until a proper foundation by proof had been laid, that the 
defendant was the author. Commonwealth v. Guild, 329. 

Held, also, to be proper to ask a witness whether, in his opinion, 
the alleged libellous words referred to the person alleged to be libelled. 
Commonwealth v. Buckingham, 29. 

Upon the trial of an indictment for a libel, which charges only offi- 
cial misconduct, no evidence of private misconduct can be introduced, 


Commonwealth v. Snelling, 318. : 


Lotteries. In an indictment for selling lottery tickets in a State 
where no lotteries are authorized by law, it is not necessary to give 
the name of the lottery; or to set forth the tenor of the ticket, which 
never was in the power of the grand jury. Commonwealth v. John- 


son, 284. 


Misnomer. When a misnomer in an indictment is pleaded in abate- 
ment, it is not a good replication that the defendant is the same per- 
son mentioned in the indictment. Commonwealth v. Dockham, 238. 


New Trial. Evidence that a witness used expressions after a trial, 
contradicting his testimony in court, is not ground for a new trial. 


Commonwealth v. Randall, 500. 
Where property was obtained by false pretences, and the defend- 
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ant failed to show at the trial what he had done with it, or with the 
proceeds, it is not sufficient ground to authorize a new trial, that he 
is now desirous to prove that fact, and expects that it would influence 
the jury in his favor. Commonwealth v. Benesh, 684. 

Where, in the trial of a case in which the jury were to decide 
upon both law and fact, the officer in attendance delivered to them, 
at their request, without application to the court, after they had retired 
to consult upon a verdict, a volume of the laws of the Commonwealth, 
containing the act upon which the indictment was founded, which 
act had been commented on by the counsel and by the court, and 
which volume the court would have given them leave to take with 
them, if requested; it was held that this was not a sufficient ground 
for a new trial. Commonwealth v. Jenkins, 118. 


Nolle Prosequi. After a jury has been empanneled to try the issue, 
the indictment cannot be withdrawn from them, upon the entry of a 
nolle prosequi by the Commonwealth’s attorney, without the consent 
of the defendant. Commonwealth v. Goodenough, 132. 


Previous Acquittal. Where a party relies on the plea of a former 
acquittal, it must appear from the records that the offences were one 
and the same, and that it was described in the first indictment, so that 
judgment could have been rendered on it, upon conviction of the de- 
fendant. Commonwealth v. Goodenough, 132. 


Previous Conviction. A plea of previous conviction cannot be sus- 
tained, unless it appear that under the first indictment or complaint, 
the real merits could have been tried, and the defendant was actually 
in jeopardy. Commonwealth v. Curtis, 202. 


Previous Indictment. It is no sufficient bar to an indictment, that 
the defendant has been arraigned ata previous term for the same 
offence, and that the former indictment is still pending; but the prose- 
cuting officer must elect on which of the indictments he will proceed 
to trial. Commonwealth v. Dunham, 513. 


Riot. On the trial of persons indicted for a riot, a count of the in- 
dictment, setting forth that they with others riotously assembled, to 
the disturbance of the public peace, and then riotously began to pull 
down a certain dwelling-house, was held to be sufficient, although it 
did not state the unlawful act which they assembled to commit. 


Commonwealth vy. Jenkins, 118. : 
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Variancee Where,in an indictment for libel, one count set forth 
the publication of a libel, “in the following false, scandalous, and 
defamatory words;” the omission, in the recital following, of the word 
“evening,” after the word “ Tuesday,” which occurred in the original 
publication, was held to be a fatal variance. Commonwealth v. Buck- 
ingham, 29. 

Witness. If an objection is taken to a witness on account of his 
religious sentiments, such sentiments should be proved by other wit- 
nesses. Commonwealth v. Batchelder, 191. 

Where, upon objection to a witness for defect of religious faith, 
he stated at first that he believed in a God, and afterwards that he 
did not consider an oath more binding upon his conscience than a 
simple promise, that he attached no religious obligation or sanctity to 
an oath, and that he had no idea of a God who knows the secrets of 
all hearts, and who rewards and punishes men according to their con- 
duct; such witness was held to be incompetent. Commonwealth v. 
Barnard, 431. 

After the incompetency of a witness, on account of a defect of re- 
religious belief, has been established by testimony, he cannot be 
sworn upon the voire dire to restore his competency by his own decla- 
rations. Commonwealth v. Wyman, 432. 

Where, in the trial of an indictment for forgery, a paper was handed 
to a witness, with all the writing but the signature concealed, and 
the witness asked whether the signature was his; it was held that the 
witness was not bound to answer, without first seeing the contents of 
the paper. Commonwealth v. Whitney, 588. 

It is the province of the court to judge whether a direct answer to a 
question may tend to criminate a witness. Commonwealth v. Bray- 


nard, 146. 
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Supreme Court, Clinton County, Ohico—May Term, 1846. 


BEFORE JUDGES WOOD AND HITCHCOCK. 
James H. Wixkerson v. Joserpu Rarp—In Error. 


[Rerortep sy F. P. Lvcas.] 


Tus case was decided in Clinton Common Pleas, Judge Vance 
presiding, Nov. Term, 1845, in favor of the plaintiff below, and re- 
ported in the Law Journal for February, 1846, pages 220, 221. It 
was taken up in Error, and the judgment of the Common Pleas af- 
firmed. For particulars, see the Report in this Journal above referred 
to, pages 220, 221- 

Woon, C. J., delivered the opinion of the Court. 





THOUGHTS UPON THE RIGHTS OF PATENTEES. 


[PUBLISHED ANONYMOUSLY, BY REQUEST.] 


Amone the enumerated powers vested in Congress by the Consti- 
tution, the following is found—that is: “to promote the progress of 
science and useful arts, by securing for limited terms to authors and 
inventors the exclusive right to their respective writings and dis- 
coveries.” 

The meaning which should be legally attached to the words useful 
arts, as used in the Constitution, has been the subject of much judi- 
cial inquiry. Judge Story and other great jurists have said in sub- 
stance, that it meant such inventions as might be applied to some 
beneficial use in society, in coritradistinction to inventions which are 
injurious to the morals, the health, or the good order of society; that 
it is sufficient that they have no noxious or mischievous tendency, and 
may be applied to practical uses, &c.; that an invention within this 
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description will entitle the inventor to a monopoly in its use, and 
amount to a good and valid consideration for obligations contracted 
for its sale or use. 

Another question pertaining to patents, is somewhat mooted in 
courts and with the bar, without as yet having been definitely settled 
by judicial authority—that is, are the questions of novelty and utility 
debateable questions in a State tribunal, in a suit upon an obligation, 
the consideration whereof was the sale or use of a patent right? 

I propose to present a few general thoughts upon these two points— 
that is, the true and proper meaning of the words, utility of an inven- 
tion, or useful invention, as intended by the Constitution, and whether 
that question is properly debateable in a State Court, in a suit founded 
upon a contract for a patent right. 

To clearly comprehend the idea, or rather, the purpose intended 
to be carried out by the grant of the power to Congress, the parental 
character of the government should not be forgotten, nor the very 
extensive rights reserved out of the general grant, together with the 
purpose avowed for the organization of the government in that form, 
as specified in the preamble, to which the consideration of the gene- 
ral good, and the purpose of transmitting that general geod to pos- 
terity, seem to have been great inducements. The organization and de- 
tails seem to have in view the amelioration of the condition of man, 
and point in every part to progressive improvements. 

The object of this particular grant was evidently to stimulate and 
speed the progress of improvements in science and the useful arts— 
progressive and successive improvements, not to maintain them sta- 
tionary. Iadmit with Judge Story, that the subject of a patent 
should be such as could be applied to useful and beneficial purposes to 
society, to entitle its proprietor to the monopoly incident to a patent; 
but this is not enough; it should have novelty in conception, combina- 
tion, or result, or it is no invention, and not within the power granted 
to Congress. If it has not novelty in one of these things, though ever 
so useful, it is not the subject of a patent; and so on the other 
hand, it may have novelty in conception, in combination, and result, 
as have many of the efforts at perpetual motion, and yet not be the 
subject of a valid patent, because it may not be useful. I deny that 
the word useful invention, in the Constitution, is used in contradis- 
tinction to injurious, mischievous, or immoral, or that those words, 
or any such, mean the converse of the word useful. In its connection 
with inventions or improvements in the arts, the word seems to import 
a legitimate sense, used in connection with the arts, and to refer 
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directly to the arts to which the stimulant of a patent is designed to 
be applied, and designed to promote and hasten the advance of. It 
should be useful in comparison with that which it is designed to fill 
the sphere of, useful in the aggregate beyond it, or the inventor gives 
no consideration to society, and is cntitled to nothing for his useless 
and futile labor; for where is the sense or propriety of encouraging 
divers ways of doing the same thing, no one of which is better than 
the others in any respect? That would indeed be retarding the pro- 
gress of the arts, by diverting labor from a common and harmonious 
application in the same form to divers forms of application; and yet 
each might be useful and proper within Judges Story and Kent’s 
definition of a patentable invention. 

Judge Story says, it is not necessary to the validity of a patent, 
to establish that the invention is of such general utility as to su- 
persede all other inventions in use to accomplish the same pur- 
pose. It is sufficient, says he, that it has no noxious or mischiev- 
ous tendencies, that it may be applied to a practical use, &c.— 
that the law does not look to the degree of its utility, &c. Can 
it be possible that the Constitution means that any invention, which 
is free from noxious and mischievous tendencies, and which may be 
applied to some practical uses, though really of no use in compari- 
son with the old or common method of doing the same thing, is 
the subject of a patent, and in the line of progressive improvements? 
Such seems to have been the opinion of Judge Story. I dissent from 
this theory. I understand the words, useful invention or improve- 
ment, in reference to the thing designed to be improved upon, or an 
improved method of doing a thing through some invention not before 
employed in that form, and that there must be an aggregate improve- 
ment in the thing assumed to be improved, or in the result, or no 
benefit is conferred upon society, and the inventor acquires no claim 
upon society, although the invention may have nothing nowious or detri- 
menial to its morals or good order. It may be as harmless and inof- 
fensive as it is useless, without entitling the inventor to a monopoly 
in his contrivance. Were it otherwise, it would be a legalized hum- 
bug, with the seal of the United States to give it credit and capacity 
for imposition, when its innate worthlessness could not. 

I do not pretend that a patented invention must possess such gene- 
ral utility as actually to supersede all other inventions in use, to ac- 
complish the same thing, to give it validity; but 1 maintain that its 
aggregate utility should be superior to any other combination, or to 
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other combinations and inventions, to bring about the same result. 
Whether it does or does not supersede all others, that is a matter 
which ever has and ever must depend upon the practical intelligence 
of the community; but the intrinsic utility of the invention, in com- 
parison with what it is designed to supersede, or to do, is the only con- 
sideration which entitles the inventor to a monopoly i in its use and 
disposition, and is the consideration paid to society in speeding the 
progress of the arts, for the monopoly, and is that alone upon which 
the inventor has a right to claim it. 

If this view of the rights of patentees be correct, it follows that 
the consideration for the purchase of a patent right may involve the 
question of utility, to say nothing of novelty—not the degree of utility 
of the invention, but the general aggregate utility of the invention, 
compared with that for which it was designed as a substitute, or, if 
an invention, the sphere it was designed to fill, and the use to be 
employed for: if the aggregate utility preponderates with the pa- 
tented invention or improvement, the consideration is valid; if not, it 
fails, and the contract is void. ‘The vital question, upon which the 
validity of such a contract depends, is a question in pais, and should 
always be tried by a jury, and upon the evidence of men of science 
and skill in such questions. To say that this vital question, the can- 
sideration of a contract, attempted to be enforced in a State Court, 
was not triable in such Court, is preposterous; it is claiming for the 
State Courts jurisdiction to inflict wrongs and injuries, but denying 
the power of redressing grievances, and administering justice between 
parties litigant in such cases. It is admitted that a State tribunal 
could not revise the act of the head of a department of the govern- 
ment, acting within its sphere, and cancel what prima facie rights a 
party may have in an invention; but it does not follow that a State 
tribunal cannot determine the value of the consideration of a con- 
tract, when that consideration is the right to use and vend a useless 
patent, that is not worth as much as the thing in use before its inven- 
tion. That is the only question that is generally presented in such 
cases, not to decide the degree of its usefulness abstractly, but its ag- 
gregate usefulness as a substitute for other methods of doing the same 
thing, which constitutes its value as a consideration in its sale. The 
mistake with some Judges and gentlemen of the bar, is confounding 
the rights of a patentee under his patent with the value of his im- 
provement or rights prima facie. So far as State Courts are concerned, 
his rights under the patent are inviolable, if it be proper to attach 
the word right to a thing of no value; and the recognition of the 
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right by the United States, in a patent, docs not give it value, if the 
invention itself is of no use; and the violation of such apparent right 
would, as lawyers term it, be damnum absque injuria, and the sale of 
it be no good or valuable consideration of a contract for the payment 
of money: I mean that patenting an invention of supposed utility, 
but really of none, does not make the thing of value in use, or change 
the utility of its use in any way, any more than the eagle stamp of the 
United States mint upon a piece of copper, or other metal, of the size 
and appearance of an eagle, makes it of the value in use or exchange 
of an eagle of gold. 





Miscellaneous. 


Divorce—Conflict of Laws—Husband ordered to advance money 
to enable his wife to defend. In the case of Freeman v. Freeman, 
before the Vice Chancellor of New York, some important points 
were decided. About two years ago, Dr. Freeman filed a bill in 
Chancery for a divorce from his wife, preferring certain charges 
against her, which she, in her answer, denied, and filed a cross-bill 
against him. He went off to Michigan, where he also filed a bill 
against his wife, sent on a commission to New York, and secretly 
took testimony, with which he obtained from that State a sentence 
of divorce against his wife, and married a young lady of Michigan, 
where he now resides. Application was made to this Court on 
behalf of the wife, asking that her husband be compelled to ad- 
vance money to enable her to defend the suit, and also that she 
be allowed to amend her bill, charging her husband withliving impro- 
perly with another woman, in Michigan, the divorce from that State 
being invalid. ‘This was opposed on the ground that she has abun- 
dant means to [defend the suit, is enjoying personal property be- 
longing to the husband, and has wealthy relatives to assist her, 
while complainant has but little practice in Michigan, and is unable 
to advance funds. The Court remarked, that the proceedings in 
Michigan were invalid, there not being jurisdiction; anda husband 
or wife cannot go into another State, and get a sentence of divorce 
from a party belonging to this State. Application granted—the 
husband to advance $100 to defend the suit, and the wife to amend 
her bill. 
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Abolition of Capital Punishment. Michigan has been the first 
State in the Union totry this experiment. Other States, no doubt, 
will follow her example; for public opinion is rapidly marching 
that way. The voice of philanthropy says, let the experiment be 
fairly tried; and if the result be an increase of crime, it is easy 
to return tothe old state of things. 


Delay in Chancery. A good anecdote is told in illustration of 
what, in England, has passed into a proverb. A pastry cook in Lon- 
don had a cat which he found very mischievous among his pastry, 
and being tired with the repeated depredations of her tender foot 
breaking through the tops of his more tender patties, his interest got 
the better of his affection to puss, and he ordered his apprentice to tie 
her in a bag, and carry her a halfa mile from home, and then turn 
her loose in the street. The expedient did not succeed: the cat was 
home as soon as the boy, though the experiment was often repeated, 
and the distance of her removal greatly extended. One day, upon see- 
ing the cat unexpectedly return home, the poor pastry cook, who had 
a cause of twenty years’ standing in the court of chancery, exclaimed, 
‘Oh! that this cat were in the court of chancery: Iam sure she would 
never get out of that place.” The. apprentice, hearing his master’s 
wish, and being a little provoked that his former attempts had failed, 
but quite ignorant of the wit of his master, instantly set off with the 
cat into Lincoln’s Inn Hall, and turned her adrift. The cat, which 
found the court as full of lawyers as her master’s shop was of tarts, 
ran like a mad thing from side to side of the court, and at length over 
the Chancellor’s lap, threw down his ink, disordered his notes, and 
created so much confusion in the court, that fora time it puta stop to 
all pleadings; till at length the Chancellor, with more warmth than 
became a man in his high station, (but he had a natural antipathy to 
cats,) asked who had brought the cat amongst them, The poor boy, 
who had waited to see how puss conducted herself, was so terrified 
that he thought it best to confess, and accordingly told the Chancellor 
that his master had often sent him out to lose the cat, but she con- 
stantly returned, and hearing his master say that morning, if he could 
get the cat into the court of chancery, he was sure she would never 
get out again, he had,in obedience to his master’s, wish, though not 
his orders, turned her out amongthem. The Chancellor was a man 
of humor, and upon inquiring the name of the pastry cook, he found 
he was plaintiff in a case of long standing, (Paste v. Puff.) which he 
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immediately ordered to be set down for hearing; and it happened 
that he decreed in favor of Paste; though the whole counsel were 
unanimous for Puff. 


Slave Case—Scruples of Jurors—Slavery in Canada. The Supreme 
Court in Missouri is reported to have decided the following points 
connected with slavery. In suits for freedom, a juror may be asked 
before he is sworn in chief, if he feels bound in conscience to finda 
verdict in favor of the freedom of the slave, notwithstanding the law 
might hold him in slavery; and if the juror has any such scruples, 
it disqualifies him to act in such cases, Choutcau v. Pierre, (of color.) 
The mother of the slave, who sued for freedom, was born in Canada, 
1786; and the defendant in the court below, who is the plaintiff in 
this court, gave evidence, tending to show the actual existence of sla- 
very in Canada in 1786; that slaves were recognized as property, 
and subject to be sold; that the mother of the petitioner was sold 
as a slave in Canada; that she was then taken to Prairie du Chien, 
whilst it was a military post in possession of the British, governed by 
the same laws, that, at that time, governed Canada, which tolerated 
slavery, and that she was taken to St. Louis as a slave in 1795. Held, 
under these circumstances, that the petitioner was not entitled to 
freedom; because, notwithstanding Prairie du Chien was within the 
territory of the United States at that time, yet, according to a treaty 
of amity and commerce with Great Britain in 1794, the ordinance of 
Congress in 1787, abolishing slavery, did not operate within the mili- 
tary post of Prairie du Chien till 1796. 


Free Negroes in Missouri. Andrew Hatfield, a free man of color, 
had resided six years at St. Louis, Mo., without having obtained a 
license, required by the law of that State concerning free negroes and 
mulattoes, passed in 1845. He was taken before the Recorder, and 
fined $10 and the costs, and ordered to stand committed until the fine 
and costs were fully paid. He was brought before Judge Krum, 
on a writ of habeas corpus. He there proved that he was born in 
Pennsylvania, of free parents, who were citizens of that State. The 
Constitution and law of Pennsylvania were proven, showing that 
Andrew was entitled to citizenship in that State. On this proof his 
counsel moved for a discharge, on the ground that the Legislature of 
Missouri had no Constitutional power to require of any citizen of 
Pennsylvania to obtain a license before he could become a resident 
of Missouri. They cited the 2d sect., 4th art. Cons. U.S.: “The 
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Abolition of Capital Punishment. Michigan has been the first 
State in the Union totry this experiment. Other States, no doubt, 
will follow her example; for public opinion is rapidly marching 
that way. The voice of philanthropy says, let the experiment be 
fairly tried; and if the result be an increase of crime, it is easy 
to return to the old state of things. 


Delay in Chancery. A good anecdote is told in illustration of 
what, in England, has passed into a proverb. <A pastry cook in Lon- 
don had a cat which he found very mischievous among his pastry, 
and being tired with the repeated depredations of her tender foot 
breaking through the tops of his more tender patties, his interest got 
the better of his affection to puss, and he ordered his apprentice to tie 
her in a bag, and carry her a halfa mile from home, and then turn 
her loose in the street. The expedient did not succeed: the cat was 
home as soon as the boy, though the experiment was often repeated, 
and the distance of her removal greatly extended. One day, upon see- 
ing the cat unexpectedly return home, the poor pastry cook, who had 
a cause of twenty years’ standing in the court of chancery, exclaimed, 
s¢Oh! that this cat were in the court of chancery: I am sure she would 
never get out of that place.” The. apprentice, hearing his master’s 
wish, and being a little provoked that his former attempts had failed, 
but quite ignorant of the wit of his master, instantly set off with the 
cat into Lincoln’s Inn Hall, and turned her adrift. The cat, which 
found the court as full of lawyers as her master’s shop was of tarts, 
ran like a mad thing from side to side of the court, and at length over 
the Chancellor’s lap, threw down his ink, disordered his notes, and 
created so much confusion in the court, that fora time it puta stop to 
all pleadings; till at length the Chancellor, with more warmth than 
became a man in his high station, (but he had a natural antipathy to 
cats,) asked who had brought the cat amongst them, The poor boy, 
who had waited to see how puss conducted herself, was so terrified 
that he thought it best to confess, and accordingly told the Chancellor 
that his master had often sent him out to lose the cat, but she con- 
stantly returned, and hearing his master say that morning, if he could 
get the cat into the court of chancery, he was sure she would never 
get out again, he had,in obedience te his master’s, wish, though not 
his orders, turned her out among them. The Chancellor was a man 
of humor, and upon inquiring the name of the pastry cook, he found 
he was plaintiff in a case of long standing, (Paste v. Puff,) which he 
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immediately ordered to be set down for hearing; and it happened 
that he decreed in favor of Paste; though the whole counsel were 
unanimous for Puff. 


Slave Case—Scruples of Jurors—Slavery in Canada. The Supreme 
Court in Missouri is reported to have decided the following points 
connected with slavery. In suits for freedom, a juror may be asked 
before he is sworn in chief, if he feels bound in conscience to finda 
verdict in favor of the freedom of the slave, notwithstanding the law 
might hold him in slavery; and if the juror has any such scruples, 
it disqualifies bim to act in such cases, Chouteau vy. Pierre, (of color.) 
The mother of the-slave, who sued for freedom, was born in Canada, 
1786; and the defendant in the-court below, who is the plaintiff in 
this court, gave evidence, tending to show the actual existence of sla- 
very in Canada in 1786; that slaves were recognized as property, 
and subject to be sold; that the mother of the petitioner was sold 
as a slave in Canada; that she was then taken to Prairie du Chien, 
whilst it was a military post in possession of the British, governed by 
the same laws, that, at that time, governed Canada, which tolerated 
slavery, and that she was taken to St. Louis as a slave in 1795. Held, 
under these circumstances, that the petitioner was not entitled to 
freedom; because, notwithstanding Prairie du Chien was within the 
territory of the United States at that time, yet, according to a treaty 
of amity and commerce with Great Britain in 1794, the ordinance of 
Congress in 1787, abolishing slavery, did not operate within the mili- 
tary post of Prairie du Chien till 1796. 


Free Negroes in Missouri. Andrew Hatfield, a free man of color, 
had resided six years at St. Louis, Mo., without having obtained a 
license, required by the Jaw of that State concerning free negroes and 
mulattoes, passed in 1845. He was taken before the Recorder, and 
fined $10 and the costs, and ordered to stand committed until the fine 
and costs were fully paid. He was brought before Judge Krum, 
on a writ of habeas corpus. He there proved that he was born in 
Pennsylvania, of free parents, who were citizens of that State. The 
Constitution and law of Pennsylvania were proven, showing that 
Andrew was entitled to citizenship in that State. On this proof his 
counsel moved for a discharge, on the ground that the Legislature of 
Missouri had no Constitutional power to require of any citizen of 
Pennsylvania to obtain a license before he could become a resident 
of Missouri. They cited the 2d sect., 4th art. Cons. U.S.: “The 
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citizens of each State shall be entitled to all the privilegés and im- 
munities of citizens in the several States;” and also the Resolution of 
Congress, 2d March, 1821, declaring the fundamental condition on 
which the State of Missouri was admitted into the Union, and the 
assent of the Missouri Legislature to said fundamental condition, 
which is that so much of the 4th clause of the 26th section of the 3d 
art. of the Constitution of Missouri, as excludes any citizen of either 
of the United States from the enjoyment of any of the privileges and 
immunities to which other citizens are entitled under the Constitution 
of the United States, Ist clause, 2d sect., 4th art., shall be modified 
so as to conform to that article. The Judge upon full hearing dis- 
charged Andrew from custody. 


Memorandum Checks. An important case has been decided in the 
New York Court of Common Pleas. The parties were the New York 
Merchants’ Bank v. Elihu Pedrick. The action was brought to re- 
cover the sum of $876 paid on a check signed W. McFarland. Mr. 
P. had sold to the drawer of the check cheese to that amount, and re- 
ceived a check, dated some two or three days ahead, on the margin of 
which was written the word memorandum. When this check was 
due, McF. required further timie, and gave another check, dated the 
8th, and payable on the 11th May. This check was presented at 
the Bank, and although Mr. McF. had kept no account there for 
some months, and had no funds, it was paid by inadvertency of the 
Teller. The mistake was almost instantly discovered, and application 
made to Mr. Pedrick to refund, but he refused to do so, and action is 
brought. The check when presented to the Teller was closely 
trimmed on all sides, and Mr. McF. testified that when he gave it to 
Mr. P., the words mem. dm. were on the margin, and had been cut 
off. The Bank claimed to recover from Mr. P. the money thus paid, 
on the ground that he trimmed the check, cutting off the words 
“mem. dm.” with a view to defraud the Bank. On the other hand, 
it was proved that on the 8th Mr. Pedrick had sent to Mr. McFar- 
land for his check, without the word mem. on it, which he refused to 
give. Mr. P. then went himself, and returned with the check in 
question, which his book-keeper testified was in the same condition 
then as at the trial—the word mem. not being on it. This check 
was kept in the drawer until the 11th, when it was presented at the 
Bank and paid. An effort was made to show usage among the mer- 
chants as to the word mem. on checks, but the Court refused to allow 
it, as it would be a dangerous precedent to allow usage to affect the 
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character of such a paper, and destroy its vitality. The Court also 
remarked, that where a Bank pays a check, drawn on them when 
the drawer has no funds, they must bear the loss themselves. The 
drawer becomes their debtor to the amount, and they the creditor. 
If a check, with the word mem. attached to it, is presented toa 
Bank, they are bound to pay it if they have funds of the drawer, 
the same as if the word was not attached. Under instructions from 
the Court, who charged that the word memorandum on a check had 
no legal meaning, and did not alter its obligation, the jury returned 
a verdict for the defendant, and found specially that the check had 
not been fraudulently altered by him. 


The Morehouse Case. Community of acquests between husband and 
wife in Louisiana. A long-pending case was recently decided in the 
District Court at New Orleans, in which the parties were the heirs of 
Abraham Morehouse. The plaintiffs, as heirs of Abraham Morehouse, 
claimed 208,000 acres of lands in the Bastrop grant, situated in Lou- 
isiana. The evidence showed that Morehouse was married in New 
York to Abigail Young, in the year 1790. In 1804, Mrs. Morehouse 
discovered that her husband had another wife living. At this time 
Abigail had had two children by him, viz., Andrew and George. 
Morehouse left his first wife, in New York, in 1798, and in 1798 he was 
married, as proved, to Eleanor Hook, by whom he had, at the time 
Abigail discovered the bigamy, two children—Sophia and Charles, 
These two died after their father. The heirs of Sophia and Charles 
then claimed copartnership with the heirs by the first wife, and de- 
manded from the defendants their share of this large grant, which by 
some means had passed, as they alleged, into their possession. The 
Court decided that the interest of Morehouse in the Bastrop grants, 
was property of the community of acquests, of which Abigail, as the 
surviving partner, took one half. The other half, the part of Abraham 
‘Morehouse, according to the view which the Court took, belonged in 
equal proportions to his four children, (above named.) The rights of 
Abigail, Andrew, and George, in the land described, belong to the de- 
fendants. Those of Sophia and Charles vest in the plaintiffs. The 
decree of the Court is as follows: “It is therefore adjudged and de- 
creed, that the plaintiffs recover of the defendants two undivided 
eighth parts of the lands described in the pleadings, and the defend- 
ants to pay costs.” 
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NEW BOOKS. 


Hill on Trustees. This is an American republication, by Lea & 
Blanchard, of Philadelphia, of a treatise first published in England 
about a year ago. Itis edited by Francis J. Troubat, a distinguished 
member of the Philadelphia Bar, and purports to contain “ references 
to American decisions.” These we have not been enabled to find in 
the hasty examination we have thus far made. But we are satisfied 
that this book is much superior to the treatise of Mr Lewin, the only 
one previously extant; and the “notes” appended by Mr. Troubat 
are calculated to enhance its value. It may be found at J. F. De- 


silver’s. 


Abbott on Shipping. This is the fifth American, from the seventh 
English edition, and comes from the mammoth press of Litile & 
Brown, of Boston. The annotations by the learned Editor, J. C. 
Perkins, together with the notes of Mr. Justice Story, have swelled 
the present edition to the size of a thousand pages, and made it a 
complete compend of the law of shipping. But the merits of the 
work are so well known to the profession, that praise is superfluous. 


It may be found at Derby, Bradley & Co.'s, 


Mansfield’s Rights of Women. This book was not written for law- 
yers, but may be read by them to advantage. It first presents the 
legal condition of women under the Hebrew, Roman, and Feudal 
systems, and then their present legal condition. We have read it 
with great pleasure and profit. It is a very useful book, and may be 
had at Wm. H. Moore & Co.’s. 





Tuts Journate The publisher has the pleasure of announcing 
that he has secured the services of the Hon. Cuarztes D. Corrin, 
Judge of the Superior Court of Cincinnati, in conjunction with those 
of the present Editor, to commence with next number. 





